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ACTION— 

1. Where the legal estate is in the trustee, actions founded upon 
the legal title must be brought in hisname. So also has the trustee 
the right at law to institute all proceedings authorized by statute or 
otherwise, to redress injuries to his possession, and to evict default- 
ing tenants. Burns vs. Sanderson & Burns...................... 

2. That defendant “ has interfered and intermeddled with the prop- 
erty, and still continues to do so, and has and still continues to for- 
bid the tenants and lessees to pay the rents to the plaintiff, and has 
forcibly entered one of the buildings gn the premises,” does not lay 
a foundation for an injunction. —. are clear remedies at law for 
a failure of a lessee to pay rent. 1e forcible entry is remediable at 
law also, and the terms “interfering and intermeddling ” do not dis- 
close a case of threatened trespass, accompanied with irreparable in- 
jury or other circumstances calling for the aid of a court of equity. 


3. The statute of December 13th, 1861, suspended the statute of 
limitations then in force “in relation to civil actions:” Held, that 
this suspension applied only to civil actions, according to the ordina- 
ry legal and popular signification and understanding of the terms, 
and did not apply to the presentation of claims against the estates 


of deceased persons. Bradford vs. Shine................-ceeeeeee § 


4. The Legislature may repeal a statute limiting the time for com- 
mencing civil actions, and thus deprive a party of the right to plead 
the statute as a defence.— Bid. .... 2. cccccccccccccccscccccccsecs 

5. If the council of a municipal corporation act within the scope 
of their authority in the grading and improving of streets, they are 
not liable at common law to an action of trespass or case by the 
owner of an adjoining lot, who may be injured by such improve- 
ment. Dorman vs. City of Jacksonville. ..........0...seeeeeeess 

6. Nor does a provision in the act of incorporation that the coun- 
cil must “ make to the party injured by an improvement a just com- 
pensation,” to be ascertained in such manner as is provided in the 
act, make the corporation liable to an action for such injury. There 
being no right of action at common law, the remedy created by the 
Legislature must be pursued.—Ibid.... 0... cece eee ee eee eeeecnens 
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ADMISSIONS— 

1. The admissions and declarations of a person accused of crime 
are competent evidence, and may be proven without first showing 
that no promise or threat had been held out or made to the accused 
to induce him to make the statements. If they shall be shown to 
have been made under improper promises or threats, they should not 
be received, or if already proved, the testimony should be rejected. 
BE TR, Bic occ cccccccececcsccncsvcceseceseescsccesecsssss 


ADVERSE POSSESSION— 

1. Adefendent in ejectment may show twenty years’ possession 
by himself and those under whom he holds, adverse to the possession 
of the plaintiff and those under whom he claims ; and if the plaint- 
iff has not been prevented from prosecuting his claim within the 
twenty years by reason of some legal disability, he cannot recover. 
Doe ex dem. Magruder et al. vs. Roe... .....00. ec eeeececeeeseecece 

2. A deed of conveyance of lands, executed by a person out of pos- 
session, is void as against a party holding adverse possession—J bid. . 


AFFIDAVIT— 

1. An affidavit made for the purpose of procuring an attachment 
against the property of adebtor, stated that “ the defendant is justly 
indebted to the plaintiffs in the sum of $1,829.95, which amount is 
now actually due; and that the affiant has reason to believe that the 
defendant will fraudulently part with his property before judgment 
can be recovered against him.” The defendant, traversing this affi- 
davit for the purpose of moving to dissolve the attachment, says that 
the affidavit made in behalf of the plaintiffs “is untrue, wherein it 
alleges that the defendant is indebted to the plaintiffs in the sum of 
$1,829.95, and that the same is actually due; and that said affidavit 
is untrue wherein it alleges that the affiant has reason to believe that 
the defendant will fraudulently part with his property before judg- 
ment can be recovered against him.” On trial of this issue before a 
jury, the Court charged that “ the plaintiff must prove the amount 
named in the affidavit, $1,829.95, is actually due; and that he had 
reason to believe the defendant would fraudulently part with Ris 
property before judgment can be recovered against him.” Held: 
That the words “ actually due” referred to the question whether the 
amount of indebtedness had actually become due and payable at the 
time, and not to the precise amount of the indebtdness; andifit was 
proved that the amount actually due was less than the amount 
stated, but sufficient to give the Court jurisdiction, this is substan- 
tial affirmative proof of that branch of the issue, and the charge was 
Oe OEE..  F I. AE... Wi Baio occ sce cess cescscdcsdcsse 

2. The act of Dec. 20, 1859, amending the attachment laws, pro- 
vides that the applicant shall make oath that the amount of the debt 
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or sum demanded is actually due, and that he has reason to believe 
that the defendant willl fraudulently part with his property before 
judgment can be recovered against him. Upona motion to dissolve 
an attachment issued under this provision, the issue to be tried is not 
confined within the spirit of the law to facts which had come to the 
knowledge of the affiant. The object of the law was to give a rem- 
edy when there was in fact reason to believe that the defendant 
would fraudulently part with his property within the time speci- 
ES eee ee Err reer ere rr mr ee Pe ee eT eee 597 


‘ AGENT— 

1. When an agent of the plaintiffs made an affidavit for the pur- 
pose of procuring a writ of attachment and upon a traverse of the affi- 
davit it was shown, and not denied, that the statement of the amount 
due was based upon the admission of the defendant to the agent, the 
defendant is estopped from insisting upon a motion to dissolve the 
writ of attachment, that a sum less than that so admitted and stated 
in the affidavit was actually due. Zim et. al. vs. Dzialynski 597 


AMERICAN STATE PAPERS— 
1. The volumes of “‘ American State Papers,” published under the 
authority of Congress, containing copies and translations of the orig- 
inal grants or concessions of lands by the Spanish government, are 
as valid evidence in the investigation of claims to lands in courts of 
justice as though they were authenticated in any other mode recog- 
nized by law. Doe exrdem. Magruder et. al. vs. Roe............24- 602 


APPEAL— 
1. A supersedeas granted upon an appeal from an order allowing 
a preliminary injunction and appointing a receiver pendente lite, sus- 
pends the operation of the order and prohibits the further action of 
the receiver in carrying out the mandate of the order from which 
the appeal is taken. State vs. Jolamson............cccccceccccees 38 
2. When an appeal is prosecuted by the “ defendants now living,” 
omitting individual names, and by a person who purports to be the 
legal representative of one who was a party to the decree, and such 
legal representative was never made a party to the proceedings either 
in the court below or in this court, it must be dismissed. The legal 
representative in such case is in no condition to prosecute the ap- 
peal, and the terms “ defendants now living” fail to identify with 
requisite certainty the individuals whose interests are to be affected, 
should the court act. Alston et. al. vs: Rowls.............0e0000- 110 
3. Where the paper filed in this court upon which an appeal is to 
be heard, is certified by the Clerk ofthe Circuit Court to contain 
“copies of originals on file in the cause” in the Circuit Court, and it is 
apparent that only a portion of the proceedings is embraced in what 
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is thus certified, a certiorari cannot be granted to supply the defici- 
ency, and the case will be stricken from the docket. Caulk vs. Fox 
i edn civastcnee senieessanns Ne EE ae le Ae Ree oe 147 
4. A writ of error is not the proper process to bring up for review 
an order or decree in a suit in equity; the only method known to 
our statutes is an appeal. County Commissioners Columbia Coun- 
OG. TN OE, hina cane cccssceucnscsecsvrceecsssecseseceseccas 281 
5. When a demurrer to a bill is filed without being accompanied 
by certificate of counsel as required by the 3ist Chancery Rule, ad- 
vantage of the omission should be taken by motion to strike off the 
demurrer ; but if the parties proceed to a hearing without regarding 
the omission, and the questions raised by demurrer aré passed upon 
by the court, it is too late, upon appeal, to raise the objection. Keen 
arg Pere rer er. EO EE Cr 
An appeal by a , defend: unt may be consis dered such an appear- 
ance in the cause that the Circuit Court, on the return of the cause, 
may proceed thereafter as though the appellant had been served 
ee I, EW Bes coin cn ceunscretissasicdacncans 361 
7. Where a decree of divorce has been passed, 2n appeal taken, 
and supersedeas awarded, a court of equity should not award an in- 
junction to control the operation ofthe supersedeas. Burns vs. San- 
Gereom SNS TRUPIG.. « «.0.0.600066000 Se ee Ir eRe epee ES 381 
8. A decision of the Circuit Court overruling a demurrer in “ ac- 
tion for the recovery of money only,” is not such an “ order, deci- 
sion, or judgment,” as authorizes an appeal before final judgment 
under section 10 of the Code of Procedure. Barkley vs. Russ...... 589 
An appeal in a conrmon law case lies only after a final judg- 
ment, and that final judgment must appear in the record otherwise 
than by a mere recitation of the fact in the bill of exceptions. An- 
derson vs. Presbyterian Church.............. a ee re . 592 
10. Where the plaintiff asks and voluntarily submits to a non-suit, 
no appeal lies at his instance to this Court. A court of review will 
not in such case on appeal reverse the judgment of non-suit, nor 
will it look into other questions presented by the bill of exceptions.— 
- eT Te Ferree Tyee nT Pr nT Pee . 592 
. An appeal i is not “ obtained” until all the requirements of the 
statute necessary to make it effectual are complied with; and in 
cases at law, the giving and approving of a bond is one of the pre- 
requisites. Thomp. Dig., 446. Hall vs. Penney................. 593 
12. All the steps necessary to perfect an appeal, if the appeal be 
applied for during a term of the Circuit Court, must be taken during 
the term; and if the appeal be applied for in vacation, all the re- 
quirements of law must be complied with within ten days after the 
close of the term, otherwise an appeal is not “ obtained” within the 
Re Is 6 nes dc csecicscacccssesssesecsnas . 593 
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APPEAL—(Continued.) 
13. The Supreme Court has no appellate jurisdiction in cases of 


misdemeanor, and an appeal from a judgment of conviction had in 
the Circuit Court must be dismissed: Held, That the jurisdiction of 
the Circuit Court, in cases of misdemeanor, is appellate only. Sut- 
Ci WE, is nes. a cccntccnesticcccscccscssncdacasesedaseniene 
(See Practice.) 
APPEARANCE— 

1. That a party procures the entry of his appearance with the state- 
ment that his appearance is special, does not alter the effect of the 
appearance if he contests the suit upon its merits. If, notwithstand- 
ing this entry, he contests the suit upon its merits in the court below, 
obtaining a judgment in his favor, and upon an appeal to this court 
contests the appeal upon its merits, he is in court for all purposes, 
and upon remanding the case will be held to file his defences in the 
regular order of pleading. Scarlett vs. Hicks ef a/................ 314 

2. An appearance for the purpose of objecting to proceedings does 
not necessarily waive irregularities in the service of process. Stand- 


670 


Ley VS. ATBOW 2 22 c.ccccccccccccsce. cccscccccesceoccsessosecces 361 
3. An appeal by a defendant may be considered such an appear- 
ance in the cause that the Circuit Court, on the return of the cause, 
may proceed thereafter as though the appellant had been served 
Sao i dk ea Rhee hn dernmnseeeeidessistonsdeliee 
4. After an appearance and argument of the motion upon the mer- 
its, any irregularity in the service of the notice is cured. Pearce vs. 
BIE 6 6.5.06 6 065s hens snes ehngeadesrdideodesedtedieseee seen 

(See Attorney.) 

APPEAL BOND— 

1. An appeal is not “ obtained” until all the requirements of the 
statute necessary to make it effectual are complied with; and in 
cases at law, the giving and approving of a bond is one of the pre- 
requisites. Thomp. Dig., 446. Hall et al. vs. Penney....... .... 59 


ARRANGEMENT AND PLEAS— 

1. The plea of the prisoner in a capital case must precede the 

swearing of the jury. Dixon vs. State.............ccsseccceeeees 631 
2. When there is sufficient in the record to show the presence of 

the prisoner in Court during the proceedings, the omission to read 

the indictment to the prisoner, and to demand of the prisoner wheth- 

er he is guilty or not guilty of the charge, is waived by his pleading 

Oh Ee I ae sis 8 006k 0992 bed ei heiavenddndedas 631 
3. The prisoner having entered the plea of not guilty, concluding 

to the country, the addition of the similiter by the State is not essen- 

tial to the regularity of the conviction, and its omission does not 

authorize an arrest of the judgment.—Jbid.......... cece eee cece ee 631 
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ARREST OF JUDGMENT— 

1. Under the statutes of this State, a total variance between the 
writ and declaration is no ground after verdict for an arrest of judg- 
ment in the court below, nor for a reversal of the judgment in this 
OE, TI, IDL ccc crdendcriccsssicensccnsesecs 501 


ATTACHMENT— 
1. A levy by virtue of an ancillary attachment upon lands, creates 
a lien upon the land, of which subsequent purchasers are bound to 
take notice, and an irregularity anterior to the issuing of the attach- 
ment does not affect the lien. Budd vs. Long.................... 288 
2. An affidavit made for the purpose of procuring an attachment 
against the property of a debtor, stated that “ the defendant is justly 
indebted to the plaintiffs in the sum of $1,829.95, which amount is 
now actually due; and that the affiant has reason to believe that the 
defendant will fraudulently part with his property before judgment 
can be recovared against him.” The defendant, traversing this affi- 
davit for the purpose of moving to dissolve the attachment, says that 
the affidavit made in behalf of the plaintiffs “is untrue, wherein it 
alleges that the defendant is indebted to the plaintiffs in the sum of 
$1,829.95, and that the same is actually due; and that said affidavit 
is untrue wherein it alleges that the affiant has reason to believe 
that the defendant will fraudulently part with his property before 
judgment can be recovered against him.” On trial of this issue be- 
fore ajury, the Court charged that “the plaintiff must prove the 
amount named in the affidavit, $1,829.95, is actually due, and that 
he had reason to believe the defendant would fraudulently part with 
his property before judgment can be recovered against him.” Held: 
That the words “ actually due” referred to the question whether 
the amount of indebtedness had actually become due and payable 
at the time, and not to the precise amount of the indebtedness ; and 
ifit was proved that the amount actually due was less than the 
amount stated, but sufficient to give the Court jurisdiction, this is 
substantial affirmative proof of that branch of the issue, and the 
charge was too strict. Zynn et al. vs. Dzialynski................ 597 
3. When an agent of the plaintiffs made an affidavit for the pur- 
pose of procuring a writ of attachment, and upon a traverse of the 
affidavit {it was shown, and not denied, that the statement of the 
amount due was based upon the admission of the defendant to the 
agent, the defendant is estopped from insisting upon a motion to dis- 
solve the writ of attachment, that a sum less than that so admitted 
and stated in the affidavit was actually due.—J did................ 597 
4. The act of December 20, 1859, amending the attachment laws, 
provides that the applicant shall make oath that the amount of the 
debt or sum demanded is actually due, and that he has reason to 
believe that the defendant will fraudulently part with his property 
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before judgment can be recovered against him. Upon a motion to 
dissolve an attachment issued under this provision, the issue to be 
tried is not confined within the spirit of the law to facts which had 
come to the knowledge of the affiant. The object of the law was 
to give a remedy when there wasin fact reason to believe that the 
defendant would fraudulently part with his property within the 
enh I OI aco 0s 0 0esidscevascedetssiansnnsincebecessis 


ATTORNEYS— 

1. When the defendant answers a bill in equity, reserving the 
questions of law, and at the final hearingjthe court is of opinion that 
there is not such a case made by the bill as will warrant relief, the 
bill should be dismissed. Judgment was entered in the county 
court in 1842, upon a promissory note made by defendant. No le- 
gal service of the summons was made upon defendant ; but an unau- 
thorized attorney entered an appearance for defendant at the return 
of the summons, and defendant alleges that he had no knowledge 
of the existence of the judgment until twenty years after it was en- 
tered ; after which the judgment was revived by scire facias, and ex- 
ecution issued and levied upon defendant’s property. Upon bill 
filed by defendant in 1868, alleging these facts, and seeking to en- 
join the enforcement of the judgment, but failing to show that the 
defendant had a legal or equitable defence against the note sued on: 
Held, 

2. A plaintiff cannot be held to inquire into and ascertain wheth- 
er an attorney, who, in open court, upon the calling of the docket, 
enters an appearance for a defendant, is duly authorized to appear. 
BEE We TIIEn 6.5.6 ohn cccenccccccsccscese pbeseeeeeseoreseseee 

3. To dissolve an injunction where the only relief to be obtained 
is a perpetual injunction staying proceedings at law, is equivalent 
to dismissing the bill. In sucha case as this, where there is abund- 
ant equity in the bill, where some of the defendants are non-resi- 
dents, and where a subpeena has been issued and served upon one 
of the defendants in person, and upon the attorney of the non-resi- 
dent defendants, the injunction should not be dissolved upon the 


265 


ground of delay in prosecuting the suit. Scarlett vs. Hicks....... 314 


(See Sheriff.) 


BILL OF EXCEPTIONS— 

1. It is not necessary under the laws of this State, that a bill of 
exceptions in civil causes should be sealed by the Judge, the signing 
by him is sufficient. Robinson vs. L’Engle.................s00+- 

2. A memorandum made by the Clerk of the Court, in taking down 
the testimony of witnesses, as that certain questions were asked and 
not allowed by the court, and exceptions taken, is not a part of the 
record and does not dispense with the preparation and signing of a 











732 SUPREME COURT. 








Index to Thirteenth Volume. 











bill of exceptions, in order to bring the matter before the appellate 
GOB mR nn ccc ccvesesctdécecccccoccccsceseccescecescoccsese , 

3. Bill ofexceptions must be made up and signed during the term, 
under the rules of practice in the Circuit Courts, in all cases except 
where, by special order, further time is allowed. Where the Judge, 
in signing the bill of exceptions, certifies that the bill is made up 
and tendered for signature after the term, by his special leave and 
authority, it is presumed that special leave was granted during the 
term by an order of the court. Robinson ws. Hartridge........... 

4. An appellate court will not review any action of the inferior 
court, involving a consideration of the whole testimony, unless the 
whole of the evidence is before the reviewing court: but it is not 
necessary that a bill of exceptions should, in precise words, state 
that all of the testimony introduced is embodied in it. Where the 
bill purports to contain the evidence which “ the plaintiff gave in his 
behalf,” and the evidence “ given in behalf of the defendant,” recit- 
ing after this statement the evidence offered, it is sufficient.—J)id. . 

5. Where it appears from the record that an objection was noted 
to interrogatories, to be propounded to a witness to be examined 
upon commission, and the record is entirely silent as to any disposi. 
tion made of these objections by the court, and the bill contains the 
answers of the witness, the presumption is that the party making 
the objection abandoned it, and that the deposition was read.—Jbid. 

6. A bill of exceptions should be made up and signed during the 
term of the court at which the trial is had, unless by special order 
further time is allowed. Barden vs. L’Engle..................... 

7. An appeal in common law cases lies only after final judgment, 
and that final judgment must appear in the record otherwise than 
by a mere recitation of the fact in the bill of exceptions. Anderson 
WE. DORIAN CII a 5 oe ss cccdicccnsceciscciccscdesinecenes 

8. Where the plaintiff asks and voluntarily submits to a non-suit, 
no appeal lies at his instance to this Court. A court of review will 
not in such case on appeal reverse the judgment of non-suit, nor will 
it look into other questions presented by the bill of exceptions.—Jdid. 

9. When a bill of exceptions is signed by the Judge, it will be 
presumed that it was signed within the time prescribed by law, un- 
less there isin the record some evidence to the contrary. Doe ez. 
Game, Tn GE GE, WB. TID ewan csnccccccsscosecsesccceseseccese 

(See Practice.) 

CANVASS— 

1. This Court has the power to grant a writ of mandamus direct- 
ing the Board of State Canvassers to re-assemble and complete a 
canvass of the returns of votes cast at a State election where they 
have neglected to make a complete canvass of the returns in their 
possession. State er. rel. Bloxham vs. Board of State Canvassers. . 
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CANVASS—(Continued.) 

2. The object of the law creating a Board of Canvassers of elec- 
tion returns is to ascertain from the returns the whole number of 
votes cast, and to determine therefrom and certify the result of the 
election. They are required by law to meet at a given day for this 
purpose, and may adjourn from day to day until their duties are 
completed ; and in case legal returns are received by them at any 
time before they complete the canvass, which would have been 
counted if received by the day appointed by law, it is their duty to 
include them in the canvass and certificate, and if they refuse, they 
may be required by a writ of mandamus to complete the canvass of 
all the returns received, and to certify the result according to law.— 


3. A peremptory mandamus will not be granted upon the return 
of an alternative writ, unless the respondents may be required to do 
all that is required by the alternative writ, and therefore where the 
alternative writ required all the members of a Board of Canvassers 
to canvass the returns and declare the result ofan election, and after 
that, that one of them in another official capacity should record the 
proceedings of the Board, and issue a certificate thereon, the peremp- 
tory writ was refused ; for, until an officer shall have neglected or 
refused to perform a duty, he cannot be proceeded against by this 
writ, and the officer who may be required to give a certificate of the 
proceedings of a Board cannot be so required until the Board shall 
REPS MORNE HAMEED, oo cc ccccessscesesesccccyesetsosseneseecsaséon 


4. Aninjunction, restraining a Board of Canvassers from proceed- 
ing to canvass and certify the result of an election until further or- 
der of the Judge granting the same, where the statute requires the 
Board to proceed by a certain day, is unauthorized.—Jbid.......... 

5. Pending the proceedings by mandamus against a Board of Can- 
vassers, the Legislature repealed the law creating such Board, with- 
out saving proceedings or duties required by law to be performed by 
them and uncompleted: Held, That the power of the Board to pro- 
ceed was gone, and therefore the proceedings against them were 
CII HRs. 0.0 cc cc cet ar 0secesvnncccasecccaseseseesnaban ss 55 


CERTIORARI— 

1. Where the paper filed in this court upon which an appeal is to 
be heard, is certified by the Clerk of the Circuit Court to contain 
“copies of originals on file in the cause” in the Circuit Court, and 
it is apparent that only a portion of the proceedings is embraced in 
what is thus certified, a certiorari cannot be granted to supply the 
deficiency, and the case will be stricken from the docket. Caulk vs. 
FO ORE WIR. «60.0.0 00 0:6:6000:00006:6006.065.00005 0960009 cbneeceene 147 
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CHANGE OF VENUE— 
1. In applying for a change of venue in criminal cases upon the 


ground that a fair trial cannot be had in the county, the statute con- 
templates that facts shall be stated which satisfy the court that the 
motion is well founded. But whether this court can review the ac- 
tion of the Circuit Court in the exercise of its discretion in this mat- 
CR, GUTOF! TRG WE GORE. . cise cccccvcctecdcccccscccsbecsuce 15 


CIRCUIT COURT— 

1. The County Court, not having the power to enjoin execution 
ofa judgment at law rendered by the Circuit Court, a Court of 
Chancery may grant relief by injunction without removing the ad- 
ministration of the asssets of an estate toits ownjurisdiction. Scar- 
a aaa aa akahadarbains wan Renee 314 

2. An injunction continues, under the practice in this State, for the 
time fixed by the order granting it, and if no time is limited, until the 
hearing, unless it is sooner dissolved. There are no terms of the court 
for chancery proceedings. The court, under the statute, is always 
open for such proceedings, whether interlocutory or final.—JZdid. ... 314 

3. The Circuit Court, independent of express legislation, has the 
power to re-establish a judgment roll or entry when the original 
record is lost or destroyed. Pearce vs. Thackeray.... ........... 574 

CODE OF PROCEDURE— 

1 When, before the adoption of the Code of Procedure, a eause 
was referred by the Circuit Court to a practising attorney as referee, 
in pursuance of the 17th section of Art. VI of the Constitution, to 
be tried and determined by him; and upon a hearing of the cause 
upon the law and facts he made his decision and filed the same, 
with a record of his proceedings, in the office of the clerk of the Cir- 
cuit Court in vacation, such decision does not become a final judg- 
ment of the Court without further action of the Court thereon, and 
an appeal cannot be taken from the decision of the referee to the 
Supreme Court as from a final judgment. Chambers vs. Savage etal. 585 

(See Practice under the Code.) 

COMPTROLLER— 

1. Where provision is made by law for the salary of an officer, the 
drawing ofa warrant by the Comptroller is a ministerial act, which 
may be enforced by mandamus, and the Court may, in such pro- 
ceeding, determine whether the appointment of the officer is void, 
where there is no other incumbent of the office exercising its func- 
tions by color of right. State ex rel. Weeks vs. Gamble............ 9 


CONFLICT OF LAWS— 
1. The law of another State upon a subject matter in litigation is 
considered to be the same as the law of this State, until shown by 
due allegation and proof to be otherwise. Bemis vs. McKenzie.... 558 
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CONSTITUTIONAL CONVENTION— 

1. The courts of this State derive their jurisdiction from the State 
Constitution. They cannot assume jurisdiction not granted, or 
which is denied, although the effect may be that the obligation of a 
contract cannot be enforced. The jurisdiction of the courts is 19 
part of the obligation of a contract. The last clause of section 26, 
article xvi of the Constitution, provides that “ all judgments and 
decrees rendered in any of the courts of this State since the 10th day 
of January, A. D. 1861, upon all deeds or bills of sale, or upon any 
bond, bill, note, or other evidence of debt, based upon the sale or 
purchase of slaves, are hereby declared set aside, and the plea of 
failure of consideration shall be held a good defence in all actions to 
said suit.” Held, 

That this action is legislative, not judicial ; that it prescribes a rule 
for the action of the courts in reference to a particular class of judg- 
ments upon their records; that it is a law operating retrospectively 
upon the contract ; that its effect is to make that which was a good 
consideration for a contract, at the time and place it was entered 
into, not a good consideration ; that this is to destroy the obligation 
of the contract, and it is therefore void. The abolition of slavery or 
the emancipation of the slave does not destroy the right of action 
which a vendor of the slave so emancipated has against the vendee, 
who owned the slave at the time of his emancipation, and any ac- 
tion of a convention of this character, which directs the courts to 
hold otherwise, is void, as it impairs the obligation of the contract. 
SRGTIOREY VS. GEOINT. «.:6:0.5'66'6.0:6.0:0.64-600:080568000900056006-00082 

2. If the purpose of the convention in this clause was to destroy 
all the right of the plaintiff in execution in this judgement, as a pun- 
ishment for making this species of property the subject of sale, or 
for any other act, then, viewed in this aspect, it becomes a bill of 
pains and penalties, and is void. —T0id...... 22.222. ceeeeeeeeeeees 

8. If it is regarded as the exercise of judicial power by the con- 
vention, the result of which is to set aside the judgment, then it is 
the exercise of a power by the delegate which had not been confer- 
red, and the delegate possessed no inherent power of the character 
here exercised ; nor could such an act become valid by receiving the 
sanction of a majority vote of the people. A citizen of the United 
States, in time of peace, has a right, under the Constitution of the 
United States, to have his rights to property made the subject of 
adjudication and investigation by no other tribunal than one which 
is a part of a government republican in form, such as a court of the 
United States, or of a State, where the judicial powers of govern- 
ment are confided to a recognized judicial department, controlled in 
their judgments by the law of the land; nor can the people, by a 
simple majority vote, give validity to the void act ofa body of dele- 
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gates which deprives the citizen of his property without due pro- 
C008 OF Baw BOB go o's in cc civiccvcccccccccecccccsccccccccccectces 417 
CONSTITUTIONAL LAW— 

1. Section 7, and Article V, of the Constitution of this State, pro- 
vides that “ when any office, from any cause, shall become vacant, 
and no mode is provided by this Constitution, or by the laws of the 
State, for filling such vacancy, the Governor shall have power to fill 
such vacancy by granting a commission, which shall expire at the 
next election :” Held, 

That the power vested in the Governor by this section is not a pow- 
er to fill any office for the wnerpired term ; that this power remains 
with the people, and that the power here conferred is to provide an 
incumbent for the office between the date of the removal or death 
of the regular incumbent, and the filling of the office by an election 
by the people. State er. rel. Weeks vs. Gamble, Comptroller...... 9 

2. That while the Constitution does not fix the precise time for 
the “ next election,” yet it is the duty of the authorities to see that 
the time of this election is not indefinitely postponed at the expense 
of the rights of the people.—Jd0d. 0°... 1... 6. ce cee eee cece ee eeees 9 

3. The Constitution of this State, (1868,) Article VI, Section 5, 
provides that “ The Court shall have power to issue writs of man- 
damus, certiorari, prohibition, quo warranto, habeas corpus, and 
also all writs necessary or proper to the complete exercise of the ap- 
pellate jurisdiction. Each of the Justices shall have power to issue 
writs of habeas corpus to any part of the State,” &c.: Held, 

That this is a general grant of power to use certain writs in the ex- 
ercise of its jurisdiction, and that it is competent for the Legislature 
to prescribe the manner of obtaining and issuing process, and to 
provide that such process may be issued out of the Snpreme Court 
in vacation as well as in term time; and the provisions of the Con- 
stitution do not repeal or invalidate acts of preceding Legislatures, 
authorizing Justices and Judges to allow supersedeas, writs of er- 
rors, and other process, and prescribing the effect of such process.— 
ED WA, IN 0s cc aivcnccccctccctdedecccvencsccscccredcnces 

4. The fourth section of the act approved January 24, 1851, au- 
thorizing a judge of one circuit to make orders in suits pending in 
another circuit in vacation, when the judge of the latter circuit is 
under the disabilities mentioned in the act, is not in conflict with 
the constitution of 1868. The order made by the judge of another 
circuit is pro hac vice, the order of the court in which the cause is 
pending, and such order must be filed therein. Swepson ef. al. vs. 
SEEN Pn ccccecascegds- secccedesedsesescosecocsacaseséeses 

5. The Constitutional Convention of 1865 ordained, and the ordi- 
nance was incorporated in the constitution, “ that no law of this 
State providing that claims or demands against the estates of dece- 
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dents shall be barred if not presented within two years, shall be con- 
sidered as in force within this State between the 10th of January, 
1861, and the 25th October, 1865:” Held, that the convention of 
1865 was called for the purpose of amending the constitution of the 
State to conform to the then existing political condition of the coun- 
try, and not for the purposes of general or special legislation, and 
that the provisions of such an ordinance could have no legal force. 
i Be, Tig o's acne cindexcvssdepcpeecdiesecd ees ey eee 
6. The Legislature may repeal a statute limiting the time forcom- 
mencing civil actions, and thus deprive a party of the right to plead 
the statute as a defence.—Jbid........... pendavdueteubeaeienione " 
7. The law provides that all debts and demands against the estate 
of any testator or intestate, which shall not be exhibited within two 
years after notice given to that effect by the executor or administra- 
tor, shall forever afterward be debarred: Held, that the repeal of 
this statute, after the expiration of the time so limited, does not re- 
vive the right to prosecute the claim, nor deprive the representative 
of a deceased person of his right to plead the bar, the right of action 
being extinguished in such case.— Ibid... .........0.0eeeeeeeeeees 
8. The courts of this State derive their jurisdiction from the State 
constitution. They cannot assume jurisdiction not granted, or which 
is denied, although the effect may be that the obligation of a con- 
tract cannot be enforced. The jurisdiction of the courts is no part 
of the obligation of a contract. The last clause of section 26, article 
xvi, of the constitution, provides that “all judgments and decrees 
rendered in any of the courts of this State since the 10th day of Jan- 
uary, A. D. 1861, upon all deeds or bills of sale, or upon any bond, 
bill, note, or other evidence of debt, based upon the sale or purchase 
of slaves, are hereby declared set aside, and the plea of failure of 
consideration shall be held a good defence in all actions in said 
suit:” Held, 
That this action is legislative, not judicial ; that it prescribes a rule 
for the action of the courts in reference to a particular class of judg- 
ments upon their records; that it is a law operating retrospectively 
upon the contract ; that its effect is to make that which was a good 
consideration fora contract, at the time and place it was entered 
into, not a good consideration ; that this is to destroy the obligation 
of the contract, and it is therefore void. The abolition of slavery or 
the emancipation of the slave does not destroy the right of action 
which a vendor of the slave so emancipated has against the vendee, 
who owned the slave at the time of his emancipation, and any ac- 
tion of a convention of this character, which directs the courts to 
hold otherwise, is void as it impairs the obligation of the contract— 
SO Cs GOING, «0.000860 cc cccssscensddeceiecseiesedececes 
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CONSTITUTIONAL LAW—(Continued.) 

9. If the purpose of the convention in this clause was to destroy 
all the right of the plaintiff in execution in this judgment, as a pun- 
ishment for making this species of property the subject of sale, or for 
any other act, then, viewed in this aspect, it becomes a bill of pains 
and penalties, and is void.—Jbid...... sche dt Baideih allah Spina leas a 4l7 

10. If it is regarded as the exercise of judicial power by the con- 
vention, the result of which is to set aside the judgment, then it is 
the exercise of a power by the delegate which had not been con- 
ferred, and the delegate possessed no inherent power of the charac- 
ter here exercised ; nor could such an act become valid by receiving 
the sanction of a majority vote of the people. A citizen of the 
United States, in time of peace, has a right, under the constitution 
of the United States, to have his rights to property made the subject 
of adjudication and investigation by no other tribunal than one 
which is a part of a government republican in form, such as a court 
of the United States, or of a State, where the judicial powers of gov- 
ernment are confided to a recognized judicial department, controll- 
ed in their judgments by the law of the land; nor can the people, 
by a simple majority vote, give validity to the void act of a body of 
delegates which deprives the citizen of his property without due pro- 
Es. 0:8 00 566 andes ct cescensadcnmenesagensecueenmnnds 417 

11. The 22d section of an act known as the Internal Improvement 
Act authorized Board of County Commissioners to subscribe for 
stock in railroad companies, and to issue bonds, bearing interest, for 
the purpose of paying the subscription, and requires the commis- 
sioners to levy an annual tax to meet the interest as it becomes due. 
The county of Columbia, in 1855, subscribed for such stock, and is- 
sued its bonds. Simultaneously, the Supreme Court of the State, in 
a case before it involving the validity of the law, pronounced it con- 
stitutional, and the county continued the issuing of its bonds until 
the whole amount authorized was issued: J/e/d, That upon appli- 

cation for a writ of maudenus again t the commissioners to compel 
the levy of a tax to pay the interest, by a dona fide holder of cou- 
pons representing the interest due upon these bonds, they having 
peen issued under the sanction of the highest judicial authority of 
the State, and the acquiescence of the people of the county, it is 
vo late to question the constitutionality of the law and the validity 
of the bonds in the hands of a loua fide holder, and that a judgment 
of the court now, declaring the law unconstitutional, would not affect 
the bonds heretotore so issued, but would operate only upon the fu- 
ture. County Commissioners Columbia County vs. King......... 410 

12: Severing a portion of the territory of a county by act of the 
Legislature, and the freeing of slaves by the sovereign power of the 
State, thus lessening the aggregate value of the taxable property in 
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a county, do not constitute a taking of *‘ private property for pub- 
lic use without just compensation.” —J0id. 0.0... eee eee eee 

13. The first section of “an act providing for the stay of execu- 
tions in this State,” approved Dec. 13, 1861, providing that “ there 
shall be no sales under execution and judgments at common law 
or decrees in Chancery in this State, until twelve months after peace 
is made and proclaimed or until otherwise provided by law, between 
the Confederate States of America and the United States of Ameri- 
cia, except by the consent of the defendant or defendants,” provid- 
ed, that in cases of levy the “ defendant be required to give bond 
with security for the forthcoming of the property on or at the time 
above specified,” is void as contravening the spirit of the constitu- 
tion of the United States recognizing the establishment of the Con- 
federate government, and contemplating the dismemberment and 
destruction of the Union of the States. Garlington vs. Priest..... 

14. The act of the Legislature of 1866, authorizing Judges of the 
Circuit Courts to hold extra and special terms whenever in their 
judgment the public welfare and the cause of justice 1equires it, is 
not repugnant to the letter or spirit of the present Constitution of 
TN re rr Prey ee eee 


VONTEMPT— 

1. When an appeal is taken and a supersedeas allowed from an 
order appointing a receiver, pendente lite, the power of the Court 
making the order and its officers is suspended in reference to the or- 
der appealed from, and the order remains inoperative pending the. 
appeal. Any action or proceeding by any person under such order, 
in disregard and defiance of the force and effect of the supersedeas, 
after notice thereof or after service of a writ of supersedeas, is a con- 
tempt of the authority and jurisdiction of the appellate Court.— 
WUE TE: SOON. oso hhc bse cakes dcceuiee Deke: hades ease 

CONTINUANCE— 

I. An application for a second continuance upon an affidavit 
which discloses the fact that the witnesses reside and are beyond 
the limits of the State, may be refused for that reason, and such re- 
fasal forms no ground for the granting of a new trial upon an ap- 
peal by this court. Gladden vs. State..........ccccccccscnccccces 

2. When an affidavit for a continuance fails to show that the testi- 
uiony of an absent witness is material, it forms no ground for a con- 
tinuance.—Jbid......... 9906006009 0090004 0990 660000600066088660% 

3. A judgment will not be reversed on n account of the refusal of the 
court to grant a continuance, unless there appears to have been an 
arbitrary and oppressive exercise of the discretion vested in the Cir- 
cuit Court. Barber vs. State........ oe  Saeaiemaehemdma 


451 


509 


675 


628 
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CONTRACT— 

1. In March, 1861, A agreed to purchase of B certain lots in Talla- 
hassee, Florida, and improvements to be constructed thereon by B. 
The sum agreed to be paid was an estimated value of the lots and the 
actual cost of the improvements. After the execution of this agree- 
ment, B removes to the State of Maryland, leaving an agent in 
Florida. A remains in Florida, giving his personal attention to the 
work, having authority from B to make such additions or alterations 
in the griginal plan as he desired. Additions and alterations were 
made by A. In July, 1865, (between which date, and the date of 
the completion of the improvements, communication between Mary- 
Jand and Florida was suspended by war,) B, in Maryland, received 
a letter from his agent in Florida, and sought A, then in Maryland, 
for a settlement. A settlement was made, and a deed subsequently 
executed for the property. In making such settlement it was the 
expressed intention of neither party to suffer any considerable loss, 
nor to surrender any right under the original contract. Through 
a mistake in the construction of a sentence in the letter of the agent, 
a final settlement was had, and a note given for a much less sum 
than was due. This note B, with the consent of A, transferred to 
C, in payment of a balance due by him (B) for the lots which he (B) 
nad purchased of C. The sentence erroneously construed related to 
the cost of the alterations in the original plan made by A, of which 
B was uninformed, and which, from the acts and language ot A, he 
was authorized to believe were inconsiderable, while the proofs 
show they amounted to a considerable amount: Held, 

That in such case a court of equity should open the settlement; that 
the true balance ascertained to be due, was a balance of purchase 
money due upon a sale of real estate; that while the estate at law 
passed under the deed to the vendee, yet in equity the vendor retain- 
ed a lien for the balance of the purchase money. Latrobe ef al. vs. 
Thay wad. ...c.ccccccccccccccccccccccccoccscccescccsse. ccccees 

2. That B having used the note of A, given himin the settlement, 
to pay a balance due by him (B) to the party from whom he pur- 
chased the lots, did not affect his (B’s) lien for the balance of the 
purchase money due him (B) by A, over and above the amount of 
i IR mT. oc cnet cnccecececcesesessesncccesceesncensocceces 

3. Where there are equities arising from contract, or by operation 
of law, by virtue of which the plaintiff is entitled to subject specific 
property to sale, the courts of the State where the property is situa- 
ted have jurisdiction, although none of the parties are residents of 
the State where the property is. In such a case the jurisdiction at- 
taches to the thing, and can only be brought into action where the 
Ding in—Tdid. 2. weccccecccccccccee weeseeeccnerecsescenccers 
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CONTRACT—(Continued.) 

4, A bargains and sells to B one-half of a stock of goods not then 
in his actual possession. B bargains to pay A one-half of the cost 
of the goods, and one-half of the charges incurred and to be incurred 
thereon. The cost and charges are to be ascertained at a future 
time: Held, That acts remained to be done between buyer and 
seller before the sale could be considered complete, and that no pres- 
ent right of property passed. In the same instrument containing 
the above bargain and sale, there was an agreement between the 
parties to sell the stock of goods as co-partners: Held, That it was 
necessary that a property should pass to the vendee before such 
partnership could exist inter se, and that the vendor had a right to 
insist upon payment for the goods before the vendee acquired an in- 
terest as partner: Held further, That acts which may be attributed 
to common courtesy and to the confidence which generally exists be- 
tween persons who have agreed to enter into the intimate confiden- 
tial relation of partners, should not be held to be a waiver of those 
conditions necessary to be performed before that relation is to exist 
under the contract. Johnston ef a/. vs. Eichelberger.............. 

5. A promissory note indorsed after due, is transferred subject to 
the same conditions as to demand of payment and notice of dishon- 
oras though it were endorsed before due. The indorsement is a 
conditional contract to pay in the event of a demand, or due dili- 
gence to make a demand, on the maker and his default. Bemis vs. 


MS cin cachhaind bende sc sendandaanonaateemaactaes iebleehanas a é 


6. Where a bond was given in 1861 for the forthcoming of slaves 
levied upon by execution, the condition of which was that the slaves 
should be delivered twelve months after peace should be made and 
proclaimed between the Confederate States and the United States of 
America: Held, That the happening of the contingency mentioned 
was a condition governing the liability of the obligors, and that no 
breach of the condition having occurred, no action can be maintain- 


ed upon the bond. Garlington vs. Priest..............00.0.eeees 5 


JOSTS— 

1. The statute referred to makes it acondition of the transmis- 
sion of the papers by the clerk, that the costs shall be first paid, and 
if the condition be not complied with on the part of the party pro- 
curing the order of transfer, and the clerk should refuse or neglect 
to transmit the papers for taat reason, any other party may, on 
proper application, have the first order revoked and the cause re- 
moved to any proper circuit on complying with the statute. Swep- 
CO A ee as 6k ov dc kd ceiscaric sed niesewssinesees 
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COUNTY COURT— 

1. Where there has been a suggestion of insolvency filed in the 
County Court, and notice calling in creditors, one creditor has an 
equity to enjoin proceedings under a judgment st law obtained by 
another creditor, after suggestion of insolvency filed in the County 
Cee. EE WR Be Biss s sinidiccccivdesececsicnssdicsivs 

2. In such a case, the County Court, not having the power to en- 
join execution of a judgment at law rendered by the Circuit Court, 
a Court of Chancery may grant relief by injunction without remoy- 


‘ing the administration of the assets to its own jurisdiction.—/ did... ; 


3. To such a proceeding the legal representative of the decedent 
is a necessary party. The omission to make him a party is not, how- 
ever, a ground for the dissolution of the injunction. To such a pro- 
ceeding the sheriff—the officer of the court of law—is not a proper 
party, having no interest in the subject matter of the controversy. His 
being made a party improperly is, however, np ground for the disso- 
een a A NE OI oo ok nes cidcnc cewnssrccscescesnscs 

4. That the Chancellor, before granting an injunction, has failed 
to require an exhibit of a claim alleged to be in writing, or in this 
case an exhibit of a copy of the claim filed in the County Court, and 
a copy of the proceedings in that court, is no ground for a dissolu- 
a Os a okoicecseseeskiasdencensexccectons 

(See Jurisdiction, 12.) 

COVENANT— 

1. In an action upon an express covenant in a lease for the pay- 
ment of rent, and without conditions, a plea that the lessee was “de- 
prived of the beneficial use of the premises by the casualties and vio- 
lence of war,” does not show a defence to the action. The loss of 
the use of premises by fire, inundation, or external violence, will not 
exempt the tenant from his express contract to pay rent. Robinson 
WS. LITO. . ccc cccccccccceccccescccccccess bs06 ssantsessieees 


GREDITORS— 

1. The rule at common law is that the goods and personal chat- 
tels of the wife, which were actually beneficially possessed by her 
in her own right at the time of her marriage, and such other goods 
and personal chattels as come to her during coverture, vest abso- 
lutely in the husband. The separate property of the wife is that of 
which she has the exclusive control, independent of her husband, 
and the proceeds of which she may dispose of as she pleases. Al- 
ahem 66. GF. WO, TROWIGR. «0.0000 cescccccccpeccccssccceccoccesceseses 

2. Where a gift of personal property to the wife during coverture 
is established, it is presumed, in the absence of testimony to the con- 
trary, to be a gift as her general and not her separate property. In 
a contest between creditors of the husband and creditors of the wife, 


vl4 
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it devolves upon the creditors of the wife seeking to establish a sepa- 
rate estate in property acquired prior to 1845, to show that the gift 
was accompanied by some instrument or unequivocal declaration to 
the effect that it was to and for the separate use of the wife, free 
from the control of the husband.—d bid... .. cece ee eee 117 

3. Where property is purchased and paid for by the husband, and a 
deed is taken in the name of the wife, such acts, coupled with an ex- 
isting indebtedness of the husband, make a prima facie case ot fraud. 

In such ease the creditor can follow the tunds of the debtor and sub- 
ject the property in the hands of the wife or her legal representa- 
tives, unless the presumption of fraud is negatived by the condition 
of the debtor and his circumstances at the time, or other rebutting 
As kes neti a hiinks ake cdebabeandsancesas 117 

4. When a party has two funds out of which he can satisfy his 
debt, and a junior creditor has a lien upon one of the funds only, 
the first creditor will, in equity, be compelled to resort to that fund 
which the junior creditor cannot reach, so that the junior creditor 
may avail himself of his only security, where it can be done without 
injustice or injury to the debtor or creditor. Ritch vs. Eichelber- 
EE Bosc vcctvanccccasesecesesnsastessnsesscecesseseens oe. 16% 

(See Fraudnlent Conveyances, 5.) 

CRIMINAL LAW AND PRACTICE— 

1. The act of the Legislature of 1868, relating to jurors, provides 
that the County Commissioners of each county shall make a list of 
300 names of persons qualified to serve as jurors, from which list 
the grand and petit jurors are to be drawn. The Commissioners of 
Jackson county furnished a list to the Clerk of 302 names, from 
which the grand and petit jury were drawn: eld, That this was 
an irregularity, forming a proper ground of challenge to the array 
of the petit jury. Gladden vs. The State..................0000-- 625; 

2. Where the whole number of any grand or petit jury are not 
summoned, it is the duty of the court to direct the clerk to draw a 
sufficient number to complete the jury from the list furnished by the 
County Commissioners in the same manner as provided by law for 
the drawing in the first instance, and to issue a venire for the sum- 
moning of the persons so drawn. (Sections 5 and 32, act of 1868 re- 
Mating to Jareee. TUE. ....oc cc cccccrcccscccosescccescesecccceace 628 

3. A special venire for talesmen to form a jury for the trial ofa 
cause, when a sufficient number of jurors regularly drawn and sum- 
moned cannot be obtained by reason of challenge or otherwise, is 
proper, and the court may cause jurors to be summoned from the 
bystanders or from the county at large to complete the panel. (Sec- 
ee aE ink 6. hk cinds és bnsidaxssnceesieases 623 

4. An application for a second continuance upon an affidavit 
which discloses the fact that the witnesses reside and are beyond 
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the limits of the State, may be refused for that reason, and such re- 
fusal forms no ground for the granting of a new trial upon an ap- 
peal by this court Bd... ...cccccccccccccccccccccccccccccccces 623 
5. Where an affidavit for 4 continuance fails to show that the tes- 
timony of an absent witness is material, it forms no ground for a 
CI ETI 6 6.6.5 6: 6b 8:6 Five 6.6505 6 cbsdssibedascoccsesecsibcernssictncs HE 
6. The circuit judge charged the jury, on the request of counse] 
for the State on the trial of an indictment for murder, that “if the 
State proved a deliberate killing, not the mere fact of killing, then it 
was for the prisoner to prove that it was not murder, and if he has 
failed to do so, you will find the prisoner guilty.” Held, That this 
charge was erroneous. It should have been qualified by adding, in 
substance, “ unless the circumstances showing that the killing was 
not murder, or other grade of crime, appeared by th e testimony pro- 
duced by the prosecutor.” —1 bid.......sccessessceessseeeeeeeseeeeeeeeceseeeeeees 
7. An irregularity in the drawing or summoning of a grand jury 
(as that the grand jury was drawn from a list of 302 names, instead 
of 300 as provided by the statute,) may be taken advantage of by 
plea in abatement to the indictment, which plea must be interposed 


9° 
a0 


before pleading im bar.—T0id..........:ssccceeceseeceeeeeeeeeeececeeeceeeesensess 623 
8. The plea of the prisoner in a capital case must precede the 
swearing of the jury. Dixon vs. State...............ccccssecsseeeeeeeeeeeeee 631 


9. When there is sufficient in the record to show the presence of 
the prisoner in court during the proceedings, the omission to read the 
indictment to the prisoner, and to demand of the ‘prisoner whether 
he is guilty or not guilty of the charge, is waived by his pleading to 
the indictment.—J bid............sscccscseeeeeees ERC LO 63 

10. The prisoner having entered the plea of not guilty, conclud- 
ing to the country, the addition of the similiter by the State is not 
essential to the regularity of the conviction, and its omission does 
not authorize an arrest of the judgment.—T0id............00cceceeeeeeeeees 631 

11. Under an indictment for homicide, where the prosecutor 
seeks to introduce a dying declaration of the deceased in evidence, 
it should be first shown to the satisfaction of the court that at the 
time the declarations were made the deceased not only evidently 
considered himself in imminent danger, but that he evidently be- 
lieved he was without hope of recovery. The circumstances under 
which the statements were made must be shown, in order that the 
court may determine whether the statements should be given to the 
jury as dying declarations. Dixon vs State..................cccceeeseeeees 636 

12. The admissions and declarations of a person accused of crime 
are competent evidenee, and may be proven without first showing 
that no promise or threat had been held out or made to the accused 
to induce him to make the statements. If they shall be shown to 
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have been made under improper promises or threats, they should not 

be received, or if already proved, the testimony should be rejected. 

FOB necrescececscveccccccesscsesnensséataberssenstetncnsoncenaibbehianatibdensentntionss - 636 
13. It is not error for the Court to refuse to allow the question to 

be put to a witness, “ whether it was not possbie that he might have 

misunderstood what the prisoner said.” —T Did.........s+.erseeresseeseseeee 636 
14. It is error to allow a witness to give his “ understanding ” of 

the meaning of declarations made to him by a person accused of 

crime, unless the witness is an interpreter or expert.—Jbid............. 636 
15. The person killed being a policeman, it is competent to give 

in evidence on a trial for murder threats of violence made by the ac- 

cused shortly before the homicide against “ policeman,” though not 

particularly against the individual killed.—Z Did..............-0-sseseeeee 636 
16. The question put to a witness, “‘ Would you deem a man to be 

of sound memory and discretion who, under the circumstances, 

would make use of such an expression as he made in your store ?” 


was properly Overruled.—Z Bid.........sccresssecccresssseecesseneeeerersnsneees 636 
17. It is not error for the Court to refuse to repeat instructions 
already given to the jury.—T00d............ccccssessesereevessesccesersssessenes 636 


18. The Court charged the jury that “ when the killing has been 
proved, the accused must show that it was attended ;with circum- 
stances of accident, necessity, or infirmity, to reduce it to a lower 
grade of crime,” the accused being charged with murder: Held, 
That the Court should have added substantially, “‘ unless they arise 
out of the evidence produced against him.” Without such qualifi- 
cation the charge of the Court was erroneous, and calculated to mis- 
lead the jury, notwithstanding the Judge may have given the in- 
struction correctly in a former portion of the charge.—Jdid........ 636 

19. The jury having returned into Court, asked the instruction of 
the Court upon a particular question, and the Court gave them an 
instruction verbally, and afterwards reduced it to writing from mem- 
ory : Held, That under the statutes, the charge and instructions of 
the court to the jury must be first reduced to writing, and given to 
TONE CS WROD BR scinnncsccecisscincsnnsonsevtissssseasissceersiostadssssncns 

20. The court should give counsel an opportunity to reduce to 
writing any special instruction, relating to points contained in his 
charge or instructions, and should give in writing his own ruling 
of the law upon the points raised as presented, and declare the same 
to the jury.—Z Btd.........cccccccccsscsescvscccsscscees Sbsblidpsastbadidvesibheinaes 636 

21. It is not error to permit the jury to take with them, when they 
retire to deliberate, the written charge and instructions of the court, 
provided they take the whole of them.—Z id...............sseeeesseseeees 636 

22. Where facts are in issue under the pleadings, it is the exclu- 
sive province of the jury, under the statute regulating criminal pro- 
ceedings in this State, to determine whether such facts are establish- 


636 
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ed by the testimony ; therefore, in a prosecution for “ receiving sto- 
len goods, knowing the same to have been stolen,” a charge of the 
court that “‘ the place, the date, the value of the property, and the 
fact that a bale of cotton was stolen, have been fully established,” 
is erroneous. Collins vs. State..........+-+++ pciaheanlinnennibaeninniesnnninnnee 

23. It should appear that the indictment was delivered into court 
by a grand jury. In case the Clerk omits to make a minute of the 
fact of the delivery of the indictment into court by the grand jury, 
the court. may order it to be done at any time during the term. 
Query : Whether such a minute is essential, or whether the fact of 
delivery does not sufficiently appear by the endorsement of the fore- 
man of the grand jury, the indictment itself, and the file mark of the 
Clerk ?—ZJ did........ soonasncocnndns peinemsampenbecenonensonebsobcoasecenennesatcooceen 

24. The record contains the following : “ The grand jury came in- 
to open court and made the following presentment: State of Flori- 
da vs. James E. Collins—Receiving stolen goods, knowing the same 
to have been stolen.” The indictment properly endorsed follows 
this entry. The prisoner is arrainged, tried, and convicted: Heid, 
That it sufficiently appears from the record that the prisoner was 
tried in accordance with the Constitution “on presentment and in- 
cictment by a grand jury,” and that the indictment was delivered 
into court by the grand jury— Did.........c.cccceeeeeeeeecececececeeeceeeeeee 

25. The finding ofa bill by the grand jury is shown by the en- 
dorsement of the foreman, to the effect that it is “a true bill.” The 
endorsement is made under the law only “ when so found” by the 
grand jury, and this act of the foreman being made by the statute 
the evidence that the bill was,so found, courts cannot properly en- 
large the statute or require evidence in addition to that prescribed 
by the statute, to show the finding of the grand jury.—/ did........... 

26. The finding of the bill is not an act of the grand jury in open 
court, and it is not essential to the regularity of the proceedings in 
the court below that a special record entry or minute of the finding 
should be made in that court; nor is it essential that the extended 
record brought to this court by a writ of error should contain the 
finding endorsed on the bill. All that is required of the extended 
record which should be returned to this court with the writ of error 
is, that what that record contains shows, according to the accepted 
legal signification of the terms in which it is framed, that the grand 
jury presented to the court an indictment for the particular felony 
with which the party is charged.—Z bid..........-..0-scceecceeeeeeereeeeeeees 

27. The Supreme Court has no appellate jurisdiction in cases of 
misdemeanor, and an uppeal from a judgment ot conviction had in 
the Circuit Court must be dismissed: Held, That the jurisdiction of 
the Circuit Court, in cases of misdemeanor, is appellate only. Sut- 
OR i iia ce cscctnetccnsnsindssnersieteasenntescssianssantansascenstiannseceseninete 
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CRIMINAL LAW AND PRACTICE—(Continued.) 

28. An indictment for larceny of chattels should show the time 
and place of the commission of the offence, and the value of the 
property alleged to be stolen; and if either be omitted, the defect is 
incurable. Morgan vs. State.........cccsccccsesserseseccsccscedscessteecssseress 

29. Under the statute prescribing a punishment for “ fraudulently 
marking an unmarked animal, with intent to claim the same, or to 
prevent identification by the owner,” an indictment should set forth 
the offence in the language of the statute, the intent to defraud be- 
ing the essence of the offence. A charge that defendant “ wilfully 
and feloniously marked an unmarked animal,” is not sufficient.— 


80. The laws of 1868, (p. 68, § 43,) provide as follows: Whoever, 
without lawful authority, forcibly or secretly confines or imprisons 
another person within this State against his will, &c., shall be pun- 
ished by imprisonment in the State penitentiary not exceeding ten 
years. The indictment charges that the defendant “ did forcibly 
confine and imprison within this State, against his will, one George 
Bass :” Jzeld, That the indictment failing to charge that the confine- 
ment and imprisonment was “ without lawful authority,” does not 
allege an offence under the statute or at common law. Barber vs. 


31. A judgment will not be reversed on account of the refusal of 
the court to grant a continuance, unless there appears to have been 
an arbitrary and oppressive exercise of the discretion vested in the 
CE SN Fi cca cnstnccnsesacenaccitnsisannorcsvigiindausaniasvebesiiaaseaen 

32. In applying for a change of venue in criminal cases upon the 
ground that a fair trial cannot be had in the county, the statute con- 
templates that facts shall be stated which satisfy the court that the 
motion is well founded. But whether this court can review the ac- 
tion of the Circuit Court in the exercise of its discretion in this mat- 


OOF; GUIS FE Bi asc sis ia cstcctsnnccressncaswensineseaacsrcpensesediabbonsssabsinsss 
33. The challenge of a juror for cause does not preclude the exer- 
cise of the right of peremptory challenge afterwards.—Z Did...........+ 


34. It is the duty of a court under the laws of this State to hear 
any competent evidence in support of a valid objection to the com- 
petency of a juror, as by the examination of witnesses, and the like. 
ooh BI 10.00 07s0csessenenencnrsnsncesiensndoceniseneqnanensnessonaseoembesenpeesincenenee 

35. A person indicted for unlawfully imprisoning or confining 
another, may show in his defence or justification that the party con- 
fined or imprisoned was committing an offence, and that the arrest 
or confinement was for the purpose of taking the offender before a 
magistrate. The circumstances attending the arrest may be shown 
by the party arrested or confined, unless he decline to answer for 
Sy PN II cccr cc cinicennsnniniinniemincrnmentinnibieertinabeneiainets 
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CRIMINAL LAW AND PRACTICE—(Continued.) 

36. When, under the act of 1865, the defendant in a criminal case 
has been allowed by the court to make a statement of the matter of 
his defence under oath, before the jury, it is error for the court to 
charge the jury that they “ cannot take such statement into consid- 
eration as evidence.” The jury may take such statement into con- 
sideration, and attach to it such importance as in their judgment it 
may be entitled to. The court has only to judge of the propriety of 
allowing the defendant to make the statement.—/ bid.................... 675 

87. A charge to the jury that if they “ find that the defendant for- 
cibly imprisoned or confined another without legal authority, 
against his will, and that it was within this State, then it is your 
duty to find him guilty,” is erroneous. The offence must be shown 
to have been committed within the county named in the indictment. 


38 The act of the Legislature of 1866, authorizing Judges of the 
Circuit Courts to hold extra and special terms whenever in their 
judgement the public welfare and the cause of justice require it, is 
not repugnant to the letter or spirit of the present Constitution of 
I I cents ccndctnssincdcnsessscensscsncnsssesansecarionsennencniennsion 675 


DAMAGES— 

1. The general rule, as to damages in trover, is the value at the 
time and place of conversion, with legal interest to the date of the 
verdict. Robinson vs. Hartridge..............cceccecesceeee oe DOL 

2. Unliquidated damages resulting from a tort cannot be made 
available as a set-off in an action of assumpsit; nor is evidence of 
such a tort admissible under a plea of set-off of moneys had and re- 
ceived, or moneys due for goods sold and delivered. Hall et al. vs. 
PEE SecAsesRdhbetaeLedwherbeuedcensenerneeeeusaacicansanedens 621 

DEED— 

1. A deed of conveyance of lands, executed by a person out of 
possession, is void as against a party holding adverse possession. 
Doe ex dem. Magruder et al. vs. Roe...........cccccccccccccccees 602 

2. A deed of conveyance executed by the Trustees of the Internal 
Improvement Fund does not carry with it a presumption that the 
title was in them and that they could lawfully convey the premises. 
Their title is not original, and, like that of any other party, should 
be proved and is subject to be overcome by a superior title.—Jbid... 60 

DESCENTS— 

1. The law of descents in 1828 provided that the real estate of in- 
testates should descend in parcenary to the male and female kindred 
ina certain course, viz: 1, to children; 2, to the father; 3, to the 
mother, brothers, and sisters ; 4, for want of these or their descen- 
dants, to paternal and maternal kindred in moieties, &c. In that 
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year provision was made by law, that personal property should “ be 
distributed according to the law regulating descents.” In 1829, the 
previous law of descents was repealed and re-enacted, with provisos, 
(Duval’s Compilation, 361,) that whenever an infant shall die with- 
out issue, having title to-any real estate of inheritance derived from 
the father, and if there be living any kindred on the side of the 
father of the infant, such estate shall pass to the father or the pater- 
nal kindred, without regard to the mother or maternal kindred, say- 
ing the mother’s rightot dower. And if the real estate of such in- 
fant was derived from the mother, the same should descend to the 
mother or maternal kindred, without regard to the father or pa- 
ternal kindred : Held, That the act of 1828 adopting “ the law regu- 
lating descents” as the rule for the distribution of personal estate, 
applies to any law regulating descents in force at the time that the 
right to the distribution becomes vested, (agreeing with Jones ys. 
Dexter, 8 Fla. 276.) Bushnell vs. Denison,..................00005 V7 
2. The provisos contained in the act of 1829, entitled “An Act 
Regulating Descents,” being paragraphs 10 and 11 of section 1, are 
part of the law regulating descents, and furnish a rule for the distri- 
bution of the personal estate of an infant, derived from the father or 
the mother, as the case may be, it being the intent of the law that 
the personal estate should be distributed by the same rule that gov- 
erns the descent of real estate—(Overruling the decision in Jones 
Oe TED TE oa dnc tdci dca veecdess Sach Sakti, p eed cnc amie beaieen 7% 


DISTRIBUTION OF PERSONAL ESTATES— 

1. The provises contained in the act of 1829, entitled “An Act 
Regulating Descents,” being paragraphs 10 and 11 of section 1, are 
part of the law regulating descents, and furnish a rule for the distri- 
bution of the personal estate of an infant, derived from the father or 
the mother, as the case may be, it being the intent of the law that 
the personal estate should be distributed by the same rule that gov- 
erns the descent of real estate.—(Overruling the decision in Jones 
we. Dremeee:) TOUTE WE. TOR oc oko cccedecssaccscecicsce 

DIVORCE— ' 

1. A statement in a biil for divorce that the complainant is, and 
has been for more than two years a resident of this State; that the 
parties were married at Jacksonville, in this State, in April 1862, 
“where the parties have ever since lived,” is a full compliance, as to 
the pleadings, with the statute, which requires that “ it shall appear 
that such applicant has resided in the State of Florida for the space 
of two years prior to the term of such application,” and is a suffi- 
cient allegation of the time of marriage.—Burns vs. Burns......... 369 

2. Where a divorce is prayed on the ground that the defendant 
“is habitually intemperate,” it is not necessary to specify more de- 
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finitely the facts constituting “ habitual intemperance,” the charge 
of itself implying that the defendant has a persistent habit of becom- 
ing intoxicated from the use of strong drinks, and thus rendering 
his presence in the marital relation disgusting and intolerable.—J did 34 
3. Where the charge in a bill for divorce is that the defendant 
“ habitually indulges in violent and ungovernable temper, and is ex- 
tremely cruel to his wife,” and proceeds to specify that he uses 
threatening, blasphemous and abusive language towards her, on 
many occasions threatened her with fatal violence, and attempted 
to carry his threats into execution, so that she has had to seek safety 
in flight; and in an amended bill reiterating these charges, it is al- 
leged that the defendant has put and continues to keep complain- 
ant in fear of bodily harm from his violence and abuse : Z/éeld, That 
the defendant having taken direct issue upon these statements, and 
proceeded to a final hearing without requiring a more definite speci- 
fication of facts, and the allegations appearing to be sufficiently defi- 
nite to apprise the defendant of the nature of the facts to be proved 
in order to enable him to prepare his defence, and it appearing that 
the proofs fully substantiate the charge, a decree of divorce will be 
et Meet... hii cancetadnaabncdbahdsdenddaadsetbinntbediameulamnaaisibmaadce 369 
4. Where a decree of divorce has been passed, an appeal taken, 
and supersedeas awarded, a court of equity should not award an 
injunction to control the operation of the supersedeas.—Burns ys. 
ee AEE OO cand cikemapidmesidbebibibbscharsusnbinvbeddtig oa'0 sks 381 
DYING DECLARATIONS— 
1. Under an indictment for homicide, where the prosecutor seeks 
to introduce a dying declaration of the deceased in evidence, it 
should be first shown to the satisfaction of the Court that at the 
time the declarations were made the deceased not only evidently 
considered himself in imminent dauger, but that he evidently be- 
lieved he was without hope of recovery. The circumstances under 
which the statements were made must be shown, in order that the 
Court inay determine whether the statements should be given to the 
jury as dying declarations. Dixon vs. State...............00000 G36 
“J ECTMENT— 
i. A defendant in ejectment may show twenty years possession 
by himself, and those under whom he holds, adverse to the posses- 
sion of the plaintiff and those under whom he claims, and if the 
plaintiff has not been prevented from prosecuting his claim within 
the twenty years by reason of some legal disability, he cannot re- 
cover. Doe ex dem. Magruder et al. vs. Roe..............ceeeeeeeeeeneeeeers 602 
ELECTION— 
1. The object of the law creating a Board of Canvassers of elec- 
tion returns is to ascertain from the returns the whole number of 
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yotes cast, and to determine therefrom and certify the result of the 
election. They are required by law to meet at a given day for this 
purpose, and may adjourn from day to day until their duties are 
completed ; and in case legal returns are received by them at any 
time before they complete the canvass, which would have been 
counted if received by the day appointed by law, it is their duty to 
include them in the canvass and certificate, and if they refuse, they 
may be required by the writ of mandamus to complete the canvass 
of all the returns received, and to certify the result according tolaw. 
State ex el. Bloxham vs. Board of State Canvassers...........0.0..ss00 55 


2. A peremptory mandamus will not be granted upon the return 
of an alternative writ, unless the respondents may be required to do 
all that is required by the alternative writ, and therefore where the 
alternative writ required all the members of a Board of Canvassers 
to canvass the returns and declare the result of an election, and after 
that, that one of them in another official capacity should record the 
proceedings of the Board, and issue a certificate thereon, the per- 
emptory writ was refused ; for, until an officer shall have neglect- 
ed or refused to perform a duty, he cannot be proceeded against by 
this writ, end the officer who may be required to give a certificate 
of the proceedings of a Board cannot be so required until the Board 


ST Re BOGE eB vcckchcnctncesdsicaciccesasiiansctenstacsrincteeesosnniinia 55 
3. Pending the proceedings by mandamus against a Board of Can- 

vassers, the Legislature repealed the law creating such Board, with- 

out saving proceedings or duties required by lay to be performed by 

them and uncompleted: J/eld, That the power of the Board to pro- 

ceed was gone, and therefore the proceedings against them were 

TN BIE cies cccssscavcacicesestnthasessincesisbisosoncteessamncseocensatess 35 
4. An injunction restraining a Board of Canvassers from proceed- 

ing to canvass and certify the result of an election until the further 

order of the Judge granting the same, where the statute requires the 

Board to proceed by a certain day, is unauthorized.—ZJ bid..........++. 55 
(See Constitutional Law, 2. 

EQUITY— 


1. While, according to the strict rule of the common law, a free- 
hold estate cannot be created to commence in fuduro, and an ante- 
nuptial settlement by the husband of real property upon the wife, 
in consideration of marriage, under which a freehold estate is to 
vest in the wife upon the marriage, cannot operate as a feoffment 
at common law, yet the instrument will operate as a covenant to 
stand seized to the use of the person named, and a Court of Equity 
will secure the wife in the enjoyment of such estate as passes under 
the deed. Caulk vs. Fox and Wift..........cssccecseecscsecseceeeeeeeeseees - 148 

2. While equity will construe a marriage settlement differently 
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from its terms, and vary their strict legal signification in many cases 

in favor of the issue, upon the presumed intention of the parties to 

provide for the issue, the same rule is not applicable where the con- 

test is between collaterals, devisees under the will of the husband 
on the one side, and the wife on the other.—T0id...............ceceeeeeees 148 

3. In such a contest, if the words used in the preamble and prem- 

ises of the deed operate to pass a fee simple, and the Aabendum of the 

deed is inconsistent with the grant in the premises, inconsistent 

with itself, and uncertain, and such a construction carries out what 

in the opinion of the court was the real intention of the parties un- 

der existing circumstances, the preamble and premises will control, 
and an estate in fee simple passes.—TDid........00.sseeeseeeseeeeeeeeeeeeeees 148 
4. When a party has two funds out of which he can satisfy his 
debt, and a junior creditor has a lien upon one of the funds only, 
the first creditor will, in equity, be compelled to resort to that fund 
which the junior creditor cannot reach, so that the junior creditor 
may avail himselfof his only security, where itcan be done without 
injustice or injury to the debtor or creditor. Ritch vs Eichelberger 
6B Choc cccsccennessesscnensnscse hdc diiapihhieiideeinaaabna ta haibnmannimeaenaies 169 

5. In March, 1861, A agreed to purchase of B certain lots in Tal- 

lahassee, Florida, and improvements to be constructed thereon by 

B. The sum agreed to be paid was an estimated value of the lots 

and the actual cost of the improvements. After the execution of 

this agreement, B removes tothe State of Maryland, leaving an 

agent in Florida. A remains in Florida, giving his personal atten- 

tion to the work, having authority from B to make such additions 

or alterations in the original plan as he desired. Additions and al- 

terations were made by A. In July, 1865, (between which date, 

and the date of the completion of the improvements, communication 

between Maryland and Florida was suspended by war,) B, in Mary- 

land, received a letter from his agent in Florida, and sought A, then 

, in Maryland, for a settlement. A settlement was made, and a deed 

subsequently executed for the property. In making such settle- 

ment it was the expressed intention of neither party to suffer any 

considerable loss, nor to surrender any right under the original con- 

tract. Through a mistake in the construction of a sentence in the 

letter of the agent, a final settlement was had, and a note given for a 

much less sum than was due. This note B, with the consent of A. 

transferred to C, in payment of a balance due by him (B) for the lots 

which he (B) had purchased of C. The sentence erroneously con- 

strued related to the cost of the alterations in the original plan made 

by A, of which B was uninformed, and which, from the acts and 

language of A, he was authorized to believe were inconsiderable. 

while the proofs show they amounted to a considerable amount: 

Held, That in such a case a court of equity should open the settle- 
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ment; that the true balance ascertained to be due was a balance of 
purchase money due upon 8 sale of real estate; that while the es- 
tate at law passed under the deed to the vendee, yet in equity the 
vendor retained a lien for the balance of the purchase money. La- 
Trobe of af. We. Hay Wartd..cc.cccccccccssccccccsscsssscscsscccassoncccssoosacseoes 190 

6. That B, having used the note of A, given him in the settlement, 
to pay a balance due by him (B) to the party from whom he pur- 
chased the lots, did not affect his (B’s) lien for the balance of the 
purchase money due him (B) by A, over and above the amount of 
a BIB i sconces ccreseccensncssconnetenesnssovenanounesennebinpeomnensinieses 190 

7. Where there are equities arising from contract, or by operation 
of law, by virtue of which the plaintiff is entitled to subject specific 
‘property to sale, the courts of the State where the property is situa- 
ted have jurisdiction, although none of the parties are residents of 
the State where the property is. In such a case the jurisdiction at- 
taches to the thing and can only be brought into action where the 
thimg 16.—TU6d..........cccceserccsresescoecccscccccccccessocosonsseccceroccssesesosees 190 

(See Injunction.) 

8. When the defendant answers a bill in equity, reserving the 
questions of law, and at the final hearing the court is of opinion that 
there is not such a case made by bill as will warrant relief, the bill 
should be dismissed. Judgment was entered in the county court in 
1842, upon a promissory note made by defendant. No legal service 
of the summons was made upon defendant; but an unauthorized 
attorney entered an appearance for defendant at the return of the 
summons, and defendant alleges that he had no knowledge of the 
existence of the judgment until twenty years after it was entered ; 
after which the judgment was revived by scire facias, and execution 
issued and levied upon defendant’s property. Upon bill filed by de- 
tendant in 1868, alleging these facts, and seeking to enjoin the en- 
iorcement of the judgment, but failing to show that the defendant 
had a legal or equitable defence againt the note sued on: Held, That 
where the statute of limitations has intervened as to an action upon 
the note, equity will not relieve against a judgment upon the ground 
that the appearance of the attorney, upon which the judgment was 
based, was unauthorized ; the party must show, under such circum- 
stances, fraud, or a meritorious defence as well as irregularity. Budd 
WG. FI iccniiccnincnscuiscsnsciientadscbacernibicanacndnadadaaddatineddatssthaniaate 265 

9. Courts of equity will not interfere by injunction to stay pro- 
ceedings upon a writof mandamus. County Commissioners Colum- 

Bia comaty ws. Brye0n of l.......ccccescccccseccosscccoscoscscccscscsccosccooesoes 281 

10. An injunction will not be granted if the party seeking it could, 
by proper vigilance, have protected himself by the ordinary means 
at law, or where the case in equity proceeds upon a defence equally 
GE WE TOE iv cassis ncscdssindcsinsciccassccdiesdonosessstsexesaiie score SOL 
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EQUITY—(Continued.) 

11. Where the land of one is levied upon to satisfy the debt of 
another, a bill for injunction may be maintained to restrain the sale, 
notwithstanding the party injured may have an action at law, an 
actual sale having the effect of bringing a cloud upon his title and 
affecting the value of the property to an extent not easily suscepti- 
ble of measurement or redress at law.—Budd vs. Long.................. 288 

12. A Court of Equity will nat enjoin a judgment and execution 
on the ground that there were errors and irregularities in the pro- 
ceedings anterior to judgment, the correction of such errors being 
the proper subject of motion or writ of error.—Jbid.............6.00000. . 288 

13. A bill in chancery was filed, praying that the record of a judg- 

ment at law and an execution thereon, which had been destroyed ‘ 
‘by fire, might be re-established or supplied by copies thereof, and 
that a copy of the execution might be placed in the hands of the 
sheriff in lieu of the one destroyed: Held, On demurrer to the bill, 
that the power to supply a new record when the original has been 
lost or destroyed, pertains to the court in which the record was 
made, and is an inherent power in courts of general jurisdiction ; 
and a court of equity has no jurisdiction to supply or establish the 
record of a court of law which has been lost or destroyed. Keen 
0 Gl, VE; TOTEM ccccscsccccccccsscesescese jokatamehaieauien spseschdaid adicicdadiaeheubsiaiitiena 327 

14. Where the legal estate is in the trustee, actions founded'u upon 
the legal title must be broughtin hisname. So also has the trustee 
the right at law to institute.all proceedings authorized by statute or 
otherwise, to redress injuries to his possession, and to evict default- 
ing tenants. Burns vs. Sanderson & Burmns.............00.cceeeeeeeeeeeeees 381 

15. That defendant “has interfered and intermeddled with the 
property, and still continues to do so, and has and still continues to 
forbid the tenants and lessees to pay the rents to the plaintiff, and 
has forcibly entered one of the buildings on the premises,” does not 
iny a foundation for an injunction. There are clear remedies at law 
for a failure of a lessee to pay rent. The forcible entry is remedia- 
ble at law also, and the terms “ interfering and intermeddling ” do 
not disclose 1 case of threatened trespass, accompanied with irrep- 
arable injury or other circumstances calling for the aid of a court of 


La) 
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equity.—L bid .......+6+. REET EE LEE ROR ELLY INE he Pe Bae PID 
16. An offer to perfgrm in part the covenant to pay rent, on con- 
dition that the lessor will abate the residue of the rent, to-wit: the 
rent accrued during the time the tenant was deprived of the use of 
the premises by the violence of war, is not a legal defence, nora 
“ defence upon equitable grounds ” under the statute. Robinson vs. 
LTE ..ccccnccescvescccccsscscossonsseess idaidaxsadodddadaenncehbiiediniesneeneiess 482 
17. A plea of set-off of damages sustained by defendant growing 
out of a conspiraey against him, entered into by plaintiffand others, 
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will not be sustained on demurrer. <A set-off can be allowed in an 

action on contract, of matters only growing out of contract, express 

wp implied. —L Did............-seeeeeererensserercrcececseseesssessesseesseseseeeeeeees 482 
18. Where there has been a suggestion of insolvency filed in the 

County Court, and notice calling in creditors, one creditor has an 

equity to enjoin proceedings under a judgment at law obtained 

yy another creditor, after suggestion of insolvency filed in the Coun- 

y Court. Scarlett vs. Hicks, etal...... Tis med ae Te TEE bene 9 814 
19. That the chancellor, before granting an injunction, has failed 

to require an exhibit of a claim alleged to be in writing, or in this 

case an exhibit of a copy of the claim filed in the County Court, 

anda copy of the proceedings in that court, is no ground for a disso- 

ution.of the injunction. —I id... .....cseceseeeeceesseceeeeeceenceeceeseeeeeeees 314 
20. It is irregular, and sanctioned by no rule of Chancery prac- 

tice, to direct a special issue as to the lunacy of a party upon partic- 

uler dates to be tried in a court of law upon an er parte petition of 

a friend of the lunatic. Whitlock vs. Chandler.................. 385 
21. Two methods of investigating the subject of the lunacy ofa 

party are known to Chancery practice. One is where the matter 

{lunacy becomes a subject of inquiry in a cause pending. In this 

case the chancellor may and usually does direct an isssue to be tried 

inacourt of law to try the question of the lunacy of the party. 

The other is where a commission de lunatico inquirendo is awarded 

ipon an év parte petition of a friend of the alleged lunatic. Some 

if the incidents of each method considered. 7 bid.........00.ccseeeeeeeeees 885 

ESTATES OF DECEASED PERSONS— 

1. The law provides that all debts and demands against the es- 

tate of any testator or intestate, which shall not be exhibited with- 

in two years after notice given to that effect by the executor or ad- 

ministrator, shall forever afterward be barred: Held, That the re- 

peal of this statute, after the expiration of the time so limited, does 

not revive the right to prosecute the claim, nor deprive the repre- 

sentative of a deceased person of his right to plead the bar, theright 

faction being extinguished in such case. Bradford vs. Shine...... 393 
2. The Constitutional Convention of 1865 ordained, and the ordi- 

nance was incorporated in the Constitution, “ that no law of this 

State providing that claims or demands against the estates of dece- 

dents shall be barred if not presented within two ‘years, shall be 

considered as in force within this State between the 10th January, 

1861, and the 25th October, 1865:” Held, That the convention of 

1865 was called for the purpose of amending the constitution of the 

State to conform to the then existing political condition of the coun- 

try, and not for purposes of general or special legislation, and that 

the provisions of such an ordinance could have no legal force.—J hid. 393 


* 
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ESTATES OF DECEASED PERSONS—(Continued.) 

3. The statute of December 13th, 1861, suspended the statute of 
limitations then in force “in relation to civil actions:” Held, That 
this suspension applied only to civil actions, according to the ordinary 
legal and popular signification and understanding of the terms, and 
did not apply to the presentation of claims against the estates of de- 
CONSOE OTBOMNG.— 1 BEF .0200000seicccccccccccovccccccscccsscccescscsccccccoscesecees SOR 


ESTOPPEL— . 
1. When an agent of the plaintiffs made an affidavit for the pur- 
pose of procnring a writ of attachment, and upon a traverse of the 
affidavit it was shown, and not- denied, that the statement of the 
amount due was based upon the admission of the defendant to the 
agent, the defendant is estopped from insisting upon a motion to 
dissolve the writ of attachment, that a sum less than that so admit- 
ted and stated in the affidavit wasactually due. Zinn ef al. vs. Dzia- 
i etciittivksicaninnhniaasenecasetinersscendasetecstaenedetnndssanvesecesiscesidesinioias 597 
EVIDENCE— 
1. In civil suits, generally, presumptive evidence, as distinguish- 
ed from direct evidence of marriage, is prima facie sufficient, as 
where a man and woman have cohabited together, speaking habit- 
ually to and of each other as husband and wife, and of the time and 
circumstances of their marriage, and the like; but in suits where 
criminal conversation, adultery, &c., constitute the essence or foun- 
dation of the action, a more rigid rule isrequired. Burns vs. Burns. 369 
2. The volumes of “ Amfrican State Papers,” published under the 
authority of Congress, containing copies and translations of the orig- 
inal grants or concessions of lands by the Spanish government, are 
as valid evidence in the investigation of claims to lands in courts of 
justiee as though they were authenticated in any other mode recog- 
nized by law. Doe ex dem. Magruder et al. Vs. R0€........000.0000ee00 602 
3. A copy of a document or record, duly certified by the officer 
legally in possession of the original, is lawful evidence, on general 
principles, equally with the original.—J Bid...........2....00eeeseeseeeeeees 602 
4. It is not error for the court to refuse to allow the question to 
be put to a witness, “ whether it was not possible that he might have 
misunderstood what the prisoner said.” Dixon vs. State.............. 631 
5. It is error to allow a witness to give his “ understanding” of 
the meaning of declarations made to him by a person accused of 
crime, unless the witness is an intereter or expert.—J bid.............+. 6331 
6. The person killed being a policeman, it is competent to give in 
evidence on a trial for murder threats of violence made by the ac- 
cused, shortly before the homicide, against “ policemen,” though not 
particularly against the individual killed.—Z0id................eeeeeeseees 631 
7. The question put to witness, ‘““ Would you deem a man to be 
of sound memory and discretion who, under the circumstances, 
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would make use of such an expression as he made in your store ?”’ 

was properly Overruled.— 1 bid.......cccsssecceeeseeeeeeensnenesseceseceeeeeeess 631 
8. The admissions and declarations of a person accused of crime 

are competent evidence, and may be proven without first showing 

that no promise or threat had been held out or made to the accused 

to induce him to make the statements. If they shall be shown to 

have been made under improper promises or threats, they should 

not be received, or if already proved, the testimony should be rejec- 

SRD eccivsennsenanitanssnnboneeninnniviinvtsihenmtnniiaasisndubetaaiebotiiendies $31 
9. When, under the act of 1865, the defendant in a criminal case 

has been allowed by the court to make a statement of the matter of 

his defence under oath, before the jury, it is error for’the court to 

charge the jury that they “cannot take such statement into consid- 

eration as evidence.” The jury may take such statement into con- 

sideration, and attach to it such importance as in their judgment it 

may be entitled to. Thecourt has only to judge of the propriety of 

allowing the defendant to make the statement. Barber vs. State... 675 
(See Dying Declarations.) 

EXECUTION— 

1. A sheriff was required by a rule of court to report what action 

had been taken under an execution, and reported on oath that he 

had sold property of the defendantin judgment and execution, (who 

was an administratrix,) and had realized a sum of money from said 

sale, but that he had, before sale of the property, been notified of 

the fact that the administratrix had filed notice of the insolvency of 

the estate in the Probate Court, and that such notice of insolven- 

cy was on file in the records of said Probate Court ; whereupon on 

the motion of the attorney of the plaintiffs in the judgement and ex- 

ecution, the court ordered the sheriff to pay over to the said attor- 

ney the money realized on said execution from such sale, or stand 

committed as for contempt, and the sheriff paid over said moneys 

under the order: Held, That the return of the sheriff that a sugges- 

tion of the insolvency of said estate had been duly made and filed 

in the Probate Court, tendered an issue to the rule, and the peremp- 

tory order to pay over the money to the attorney without inquiring 

into the truth of the return was an error, and if such suggestion of 

insolvency had in fact been filed by the administratrix, it was un- 

lawful to direct the sheriff to pay the money to the attorney, as the 

money represented assets of the insolvent estate and should be dis- 

tributed pro rata in the settlement. Matthews, Sheriff, vs. Williams. 615 
2. When money has been thus paid over, and the order is rever- 

sed or set aside, the court should require the money to be restored, 

and is clothed with power to enfore restitution by summary pro- 

CSET pike ct dcintncsndtinsntsehadisnitennianiaasanetisininddateiokipidieriitin 615 
(See Constitutional Law, 13.) 
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FALSE IMPRISONMENT— 

1. A person indicted for unlawfully imprisoning or confining an- 
other, may show in his defence or justification that the party con- 
fined or imprisoned was committing an offence, and that the arrest or 
confinement was for the purpose of taking the offender before a mag- 
istrate. The circumstances attending the arrest may be shown by 
the party arrested or confined, unless he decline to answer for law- 
ful reasons. Barber ys. State....... en ena ee EO ere 

2. A charge to the jury that if they “ find that the detendant for- 
cibly imprisoned or confined another without legal authority, against 
his will, and that it was within this State, then it is your duty to 
find him guilty,” is erroneous. The offence must be shown to have 
been committed within the county named in the indictment.—Jhid. 


FORCIBLE ENTRY AND DETAINER— . 

1. The “ act for the relief of occupying claimants,” approved Jan- 
uary 12, 1849, has no application to proceedings under the act rela- 
ting to forcible entry and detainer. Mountain vs. Roche.............. 

‘RAUDULENT CONVEYANCES— 

1. Where property is purchased and paid for by the husband, and 
a deed is taken in the name of the wife, such acts coupled with an 
existing indebtedness of the husband make a prim fucie case of 
fraud. In such case the creditor can follow the funds of the debto) 
and subject the property in the hands of the wife or her legal repre- 
sentatives, unless the presumption of fraud is negatived by the con- 
dition of the debtor and his circumstances at the time, or other re- 
butting evidence. Alston ef @/. vs. ROWI@S...........00.c00ceeeeeecneseneees 

2. The rule at common law is that the goods and personal chat- 
tels of the wife, which were actually beneficially possessed by her 
in her own right at the time of her marriage, and such other goods 
and personal chattels as come to her during coverture, vest absolute- 
ly in the husband. The separate property of the wife is that of 
which she has the exclusive control, independent of her husband, 
and the proceeds of which she may dispose of as she pleases—J/2id. 

3. Where a gift of personal property to the wife during coverture 
is established, it is presumed, in the absence of testimony to the con- 
trary, to be a gift as her general and not her separate property. In 
a contest between creditors of the husband and creditors of the wife, 
it devolves upon the creditors of the wife seeking to establish a sep- 
arate estate in property acquired prior to 1845, to show that the gift 
was accompanied by some instrument or unequivocal declaration 
to the effect that it was to and for the separate use of the wife, free 
from the control of the husband.—Z bid.......... 1... ceceeeceeeecneneeeneeeees 

4. Where a husband purchases real estate, taking the deed in the 
name of his wife, his declaration that the purchase is made as the 
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agent of his wife, and that the money paid is his wife’s, is not suffi- 
cient to establish a purchase with funds belonging to the separate 
cattn GE Gat WEB a sii vsccciccccccctcnssesecacecinsccsoceccacveccesseseséccses 

5, Held, (by a majority of the court,) that the representatives of a 
deceased partner stand in the relation of a creditor of the surviving 
partner, who assumes control of the partnership effects, to the ex- 
tent of the value of the interest of the deceased partner after satisfy- 
ing the partnership debts ; and the doctrine that a voluntary gift or 
conveyance, or a voluntary post-nuptial'settlement by a person in- 
debted, is prima facie fraudulent as to the creditors of the debtor, 
upplies as well in behalf of the representatives of the deceased part- 
ner, as in behalf of general creditors—T 0id...........csscseceeeeeeeeeeeeees 


FREE PERSONS OF COLOR— 

1, A free colored person was not, in the year 1863, prohibited by 
law from taking titles to or owning real estate in this State. Budd vs. 
LONZ.00000.scccserscrsescccccscsascceseccssssocessccsesessosencsssccssecosessesssoesees 

GOVERNOR— 

1. Section 7, and Article V, of the Constitution of this State, pro- 
vides that “‘ when any office, from any cause, sliall become vacant, 
and no mode is provided by this Constitution, or by the laws of the 
State, for filling such vacancy, the Governor shall have power to 
fill such vacancy by granting a commission, which shall expire at 
the next election :"’ Held, That the power vested in the Governor by 
this section is not a power to fill the office for the wnerpired term ; 
that this power remains with the people, and that the power here 
conferred is to provide an incumbent for the office between the date 


113 


117 
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of the removal or death of the regular incumbent, and the filling of 


the office by an election by the people. State ez vel. Weeks vs. 
IEE i nnccmsienvdtravedntncmsinbebienbicdbians dembaeieaaasiasnientieniaaielids 

2. That while the Constitution does not fix the precise time for 
the “next election,” yet it is the duty of the authorities to see that 
the time of this election is not indefinitely postponed at the expense 
of the rights of the people.—LDid......csecsssccseresecescesecssecesessnereeseees 

GRAND JURY— 

1. The act of the Legislature of 1868, relating to jurors, provides 
that the County Commissioners of each county shall make a list of 
300 names of persons qualified to serve as jurors, from which list 


the grand and petit jurors are to be drawn. The commissioners of 


Jackson county furnished a list to the clerk of 302 names, from which 
the grand and petit jury were drawn: eld, That this was an ir- 
regularity, forming a proper ground of challenge to the array of the 
petit jury. Gladden vs. State.......cccccccccccccssccscccsccessescercscscscesess 

2. Where the whole number of any grand or petit jury are not 
summoned, it is the duty of the court to direct the clerk to draw a 
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. sufficient number to complete the jury from the list furnished by 
the county commissioners in the same manner as provided by law 
for the drawing in the first instance, and to issue a venire for the 
summoning of the persons so drawn. (Sections 5 and 32, act of 
1868, relating to jurors.)—TVid..........ccecceeeeeeeeeceeeseceeeeeceeeeseeeeceees 623 
3. An irregularity in the drawing or summoning of a grand jury 
(as that the grand jury was drawn from a list of 302 names, instead 
of 300 as provided by statute,) may be taken advantage of by pleain 
abatement to the indictment, which plea must be interposed before 
Pleading im bar.— I Bid.........cccccccccoccccccccscoccecscesocccccccccccsssscccesees 628 
4, It should appear that the indictment was delivered into court 
by a grand jury. In case the Clerk omits to make a minute of the 
fact of the delivery of the indictment into court by the grand jury, 
the court may orderit to be done at any time during the term. Query : 
Whether such a minute is essential, or whether the fact of delivery 
does not sufficiently appear by the endorsement of the foreman of 
the grand jury, the indictment itself, and the file mark of the Clerk ? 
CD WE Bi cccesieccnscenntiserncecssnccsersnnsensnssensevsepevennsmenennnetets 651 
5. The record contains the following: “The grand jury came into 
open court and made the following presentment: State of Florida 
vs. James E. Collins—Receiving stolen goods, knowing the same to 
have been stolen.” The indictment properly endorsed follows this 
entry. The prisoner is arraigned, tried, and convicted: J/e/d, That 
it sufficiently appears from the record that the prisoner was tried in 
accordance with the Constitution “ on presentment and indictment 
by a grand jury,” and that the indictment was delivered into court 
Waar Chew cpr Fat Fk BOE 2 ccc ccccccccccccccccccseccessnccocecconcccossococcsosscce 651 
6. The finding of a bill by the grand jury is shown by the en- 
dorsement of the foreman, to the effect that it is “a true bill.” The 
endorsement is made under the law only “ when so found” by the 
grand jury, and this act of the foreman being made by the statute 
the evidence that the bill was so found, courts cannot properly en- 
large the statute or require evidence in addition to that prescribed 
by the statute, to show the finding of the grand jury.—/ did........... 651 
7. The finding of the bill is not an act of the grand jury in open 
court, and it is not essential to the regularity of the proceedings in 
the court below that a special record entry or minute of the finding 
should be made in that court; nor is it essential that the extended 
record brought to this court by a writ ot error should contain the 
finding endorsed on the bill. All that is required of the extended 
record which should be returned to this court with the writ of error 
is, that what that record contains shows, according fo the accepted 
legal signification of the terms in which it is framed, that the grand 
jury presented to the court an indictment for the particular felony 
with which the party is charged. —T id...........csccseeecseeeesessesesseees 651 
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HEIRS AT LAW— 

1. That the act of 1828 adopting “the law regulating descents” 
as the rule for the distribution of personal estate, applies to any law 
regulating descents in force at the time that the right to the distri- 
bution becomes vested, (agreeing with Jones vs. Dexter, 8 Fla. 276.) 
es Bb. TIGRIS sicivncagessicketinkasieti neisianidanissniamiaanepedtpeesdéon rv 

2. The provisos contained in the act of 1829, entitled “ An act reg- 
ulating descents,” being paragraphs 10 and 11 of section 1, are part 
of the law regulating descents, and furnish a rule for the distribu- 
tion of the personal estate of an infant, derived from the father or 
the mother, as the case may be, it being the intent of the law that 
the personal estate should be distributed by the same rule that goy- 
erns the descent of real estate. (Overruling the decision in Jones ys. 
Dexter.)—I Hliks:bindanveadinstinnnceadounsnbediaacudaddbidieniadaemiaieniibniiedaines 46 

(See Limitations.) 

HUSBAND AND WIFE— 

1. Where property is purchased and paid for by the husband, and a 
deed is taken in the name of the wife, such acts coupled with an 
existing indebtedness of the husband make a prima facie case of 
fraud. In such case the creditor can follow the funds of the debtor 
and subject the property in the hands of the wife or her legal rep- 
resentatives, unles the presumption of fraud is negatived by the con- 
dition of the debtor and his circumstances at the time, or other re- 
butting evidence. Alston ef al. v8. ROW]ES..........seseesesesesereeeeeers 117 

2. The rule at common law is that the goods and personal chat- 
tels of the wife, which were actually beneficially possessed by her in 
her own right at the time of her marriag, and such other goeds and 
personal chattels as come to her during coverture, vest absolutely 
in the husband. The separate property of the wife is that of which 
she has the exclusive control, independent of her husband, and the 
proceeds of which she may dispose of as she pleases.—J Did............ 117 

3. Where a gift of personal property to the wife during coverture 
is established, it is presumed, in the absence of testimony to the con- 
trary, to be a gift as her general and not her separate property. In 
acontest between creditors of the husband and creditors of the 
wife, it devolves upon the creditors of the wife seeking to establish 
a separate estate in property acquired prior to 1845, toshow that the 
gift was accompanied by some instrument or unequivocal declara- 
tion to the effect that it was to and for the separate use of the wife, 
free from the control of the husband.—Z Did..........sssssseseeeesseseneeees 117 

4. Where a husband purchases real estate, taking the deed in the 
name of his wife, his declaration that the purchase is made as the 
agent of his wife, and that the money paid is his wife’s, is not suffi- 
cient to establish a purchase with funds belonging to the separate 
CEE A i WI ois ese dsnstnscdscctinsiiniecatuanciticniadsdeaannsnne 117 
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HUSBAND AND WIFE—(Continued.) 


5. Held, (by a majority of the court,) that the representatives of a 
deceased partner stand in the relation of a creditor of the surviving 
partner, who assumes control of the partnership effects, to the ex- 
tent of the value of the interests of the deceased partner after satisfy- 
ing the partnership debts; and the doctrine that a voluntary gift or 
conveyance, or a voluntary post-nuptial settlement by a person in- 
debted, is prima facie fraudulent as to the creditors of the debtor, ap- 
plies as well in behalf of the representatives of the deceased partner, 
as in behalf of general creditors.—Z did....... pstsduiabesbesenetnohentdonn pace 

6. While, according to the strict rule of the common law, a free- 
hold estate cannot be created to commence zn futuro, and an ante- 
nuptial settlement by the husband of real property upon the wife, 
in consideration of marriage, under which a freehold estate is to vest 
in the wife upon the marriage, cannot operate as a feoffment at com- 
nion law, yet the instrument will operate as a covenant to stand 
seized to the use of the person named, and a Court of Equity will 
secure the wife in the enjoyment of such estate as passes under the 
deed. Caulk vs. Fox and Wife..............csesee. etenidieié tala ia alts ‘ 

7. While equity will construe a marriage settlement differently 
from its terms, and vary their strict legal signification in many cases 
in favor of the issue, upon the presumed intention of the parties to 
provide for the issue, the same rule is not applicable where the con- 
test is between collaterals, devisees under the will of the husband 
on the one side, and the wife on the other.—Z Did,..............cceeeeeees 

8. In such a contest, if the words used in the preamble and prem- 
ises of the deed operate to pass a fee simple, and the habendum of the 
deed is inconsistent with the grant in the premises, inconsistent with 
itself, and uncertain, and such a construction carries out what in 
the opinion of the court was the real intention of the parties under 
existing circumstances, the preamble and premises will control, and 
an estate in fee simple passes.— 1 DId.........0cseeeecececseceenereeceeeneeeeers 

9. In civil suits, generally, presumptive evidence, as distinguish- 
ed from direct evidence of marriage, is, prima fucie, sufficient, as 
where & man and woman have cohabited together, speaking habit- 
ually to and of each other as husband and wife, and of the time and 
circumstances of their marriage, and the like; but in suits where 
criminal conversation, adultery, &c., constitute the essence or foun- 


dation of the action, a more rigid rule is required. Burns vs Burns. of 
[INDICTMENT— 


1. It should appear that the indictment was delivered into court 
by a grand jury. In case the Clerk omits to make a minute of the 
fact of the delivery of the indictment into court by the grand jury, 
the court may order it to be done at any time during the term. 


(very: Whether such a minute is essentialor, whether the fact of: 
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delivery does not sufficiently appear by tae endorsement of the fore- 
man of the grand jury, the indictment itself, and the file mark of 
the Clerk ? Colline v8. State......c.ccccccccsicccdccsecescndescsoccccccsesceses 651 
2. The record contains the following: “ The grand jury came into 
open court aod made the following presentment: State of Florida 
vs. James E. Collins—Receiving stolen goods, knowing the same to 
have been stolen.” The indictment properly endorsed follows this 
entry. The prisoner isarraigned, tried, and convicted: Heid, That 
it sufficiently appears from the record that the prisoner was tried in 
accordance with the Constitution “-on presentment and indictment 
by a grand jury,” and that the indictment was delivered into court 
by the grand jury.—L0Id.........ccsceseeeseseeeeeeers wisbicdGenesdbcasdevesios 
3. The finding of a bill by the grand jury is shown by the endorse- 
ment of the foreman, to the effect that it is “a true bill.” The en- 
dorsement is made under the law only “when so found” by the 
grand jury, and this act of the foreman being made by the statute 
the evidence that the bill was so found, courts cannot properly en- 
large the statute or require evidence in addition to that prescribed 
by the statute, to show the finding of the grand jury.—/ did.......... 65! 
4, The finding of the bill is not an act of the grand jury in open 
rourt, and it is not essential to the regularity of the proceedings in 
the court below that a special record entry or minute of the finding 
shonld be made in that court; nor is it essential that the extended 
record brought to this court by a writ of error should contain the 
‘finding endorsed on the bill. All that is required of the extended 
record which should be returned to this court with the writ of error 
is, that what that record contains shows, according to the accepted 
legal signification of the terms in which it is framed, that the grand 
jury presented to the court an indictment for the particular felony 
with which the party is Charged.—TI bid..........cssseseseesseeessnerseeeees 651 
5. An indictment for larceny of chattels should show the time 
and place of the commission of the offence, and the value of the 
property alleged to be stolen; and if either be omitted, the defect 
is incurable. Morgan vs. State...........--csccscsscccsescsserescerescceeeerees 
6. Under the statute prescribing a punishment for “ fraudulently 
marking an unmarked animal, with intent to claim the same, or to 
prevent identification by the owner,” an indictment should set forth 
the offence in the language of the statute, the intent to defraud be- 
ing the essence of the offence. A charge that defendant “ wilfully 
and feloniously marked an unmarked animal,” is not sufficient. 


67) 


EDR ivcstenesecnsvstivssnnen jninkashbhnecndsishsdbteciladasibibbidhenleesetsevnelaainicetsese 671 
(See Equity. See Mandamus. See Grand Jury.) 
INJUNCTION— 


1. A supersedeas granted upon an appeal from an order allowing 
i preliminary injunction and appointing a receiver pendente lite, 
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INJUNCTION—(Continued.) 

suspends the operation of the order and prohibits the further action 
of the receiver in carrying out the mandate of the order from which 
the appeal is taken. State vs. JOWMSOM.............seeseseeeeeeeeeeeecerens 
2. An injunction, restraining a Board of Canvassers from pro- 
ceeding to canvass and certify the result of an election until the 
further order of the Judge granting the same, where the statute re- 
quires the Board to proceed by a certain day, is unauthorized. State 
ex rel. Bloxham ys. State Board of Canvassers......... jeaetebasnecmnes 
3. An injunction will not be granted if the party seeking it could, 
by proper vigilance, have protected himself by the ordinary means 
at law, or where the.case in equity proceeds upon a defence equally 
available at law. County Commissioners Columbia County vs. 
Bryson, €6 Gl..ccccrcccccscosccccsccccccccccccscccscccccccseccccssosscecesceescessesess 
4. Courts of equity will not interfere by injunction to stay pro- 
ceedings upon a writ Of mandam1s.—L bid,........cceceereereereeeececeeeees 
5. Where the land of one is levied upon to satisfy the debt of 
another, a bill for injunction may be maintained to restrain the sale, 
notwithstanding the party injured may have an action at law, an 
actual sale having the effect of bringing a cloud upon his title and 
affecting the value of the property to an extent not easily susceptible 


of measurement or redress at law. Budd vs. Long..........--.-..ss+0es 2 


6. A Court of Equity will not enjoin a judgment and execution 
on the ground that there were errors and irregularities in the pro- 


ceedings anterior to judgment, the correction of such errors being 


the proper subject of motion or writ of error.—Z bid... ..........0.0.0000 

7. An injunction continues, under the practice in this State, for 
the time fixed by the order granting it, and if no time is limited, 
until the hearing, unless it is sooner dissolved. There are no terms 
of the court forchancery proceedings. The court, under the statute, 
is always open for such proceedings, whether interlocutory or final. 
Gonrhets wa. Tilalan, 66 Gheccccccccccccccccccccscccocsccscseccccsscsccssescoscscess 

8. To dissolve an injunction where the only relief to be obtained 
is a perpetual injunction staying proceedings at law, is equivalent 
to dismissing the bill. In such a case as this, where there is abun- 
dant equity in the bill, where some of the defendants are non-resi- 
dents, and where a subpeena has been issued and served upon one 
of the defendants in person, and upon the attorney of the non-resi- 
dent defendants, the injunction should not be dissolved upon the 


ground of delay in prosecuting the suriit.—Z Did...........:0.0s0eeeeeeeeers ‘ 


9. That a party procures the entry of his appearance with the 
statement that his appearance is special, does not alter the effect of 
the appearance if he contests the suit upon its merits. If, notwith- 
standing this entry, he contests the suit upon its merits in the court 
below, obtaining a judgment in his favor, and upon an appeal to 


~ 


281 


aCe 


314 











TERMS HELD IN 1869-70-71. 765 





Index to Thirteenth Volume. 











this court contests the appeal upon its merits, he is in court for all 

purposes, and upon remanding the case will be held to file his de- 

fences in the regular order of pleading. —Z Did............uessssesssesssseees 314 
10. That defendant “ has interfered and intermeddled with the 

property, and still continues to do so, and has and still continues to 

forbid the tenants and lessees to pay the rents to the plaintiff, and 

has forcibly entered one of the buildings on the premises,” does not 

lay a foundation foran injunction. There are clear remedies at law 

for a failure of a lessee to pay rent. The forcible entry is remedia- 

ble at law also, and the terms “ interfering and intermeddling” do 

not disclose a case of threatened trespass, accompanied with irre- 

parable injury or other circumstances calling for the aid of a court 

of equity. Burns vs. Sanderson & Burns..............ssssessesseeesseeeees 381 
(See Practice, 28-29.) 


INSOLVENCY OF ESTATES— ' 

1, A Sheriff was required by a rule of court to report what action 
had been taken under an execution, and reported on oath that he 
had sold property of the defendant in judgment and execution, (who 
was an administratrix,) and had realized a sum of money from said 
sale, but that he had, before sale of the property, been notified of the 
fact that the administratrix had filed notice of the insolvency of the 
estate in the Probate Court, and that such notice of insolvency was 
on file in the records of said Probate Court ; whereupon on the mo- 
tion of the attorney of the plaintiffs in the judgment and execution, 
the court ordered the Sheriff to pay over to the said attorney the 
money realized on said execution from such sale, or stand committed 
as for contempt, and the Sheriff paid over said moneys under the 
order: Held, That the return of the Sheriff that a suggestion of 
the insolvency of said estate had been duly made and filed in the 
Probate Court, tendered an issue to the rule, and the peremptory or- 
der to pay over the money to the attorney without inquiring into the 
truth of the return was an error, and if such suggestion of insolven- 
cy had in fact been filed by the administratrix, it was unlawful to 
direct the Sheriff to pay the money to the attorney,as the money 
represented assets of the insolvent estate and should be distributed 
pro rata in the settlement. Matthews, Sheriff, vs. Williams........... 615 

2. When money has been thus paid over, and the order is reversed 
or set aside, the court should require the money to be restored, and 
is clothed with power to enforce restitution by summary process. 
DB... os cccccoccceccocccnsccvcesecosccessoccossoncscagoosooscovesccoooosesccsssoccecacsooss 615 

(See Limitations.) 

INSTRUCTIONS— 


1. It is not error for the Court to refuse to repeat instructions al- 
ready given to the jury. Dixon v8. State.........-ssesrsesssssssessersers 636 
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INSTRUCTIONS—(Continued.) 


2. The jury having returned into Court asked the instruction of 


the Court upon a particular question, and the Court gave them an 
‘nstruction verbally, and afterwards reduced it to writing from 
memory : Zed, That under the statutes, the charge and instructions 
of the Court to the jury must be first reduced to writing, and given 
to thhetan 0p Wektdewieen T DF.. csccssesstincceoscccptobonersisecsestcodsnscasceccosccess 

3. The Court should give counsel an opportunity to reduce to 
writing any special instruction, relating to points contained in his 
charge or instructions, and should give in writing his own ruling 
of the law upon the points raised as presented, and declare the 
same to the jury.—Lbid........00eceseeeeee enbbbbenantennadsibenebssdiassbeancahss 

4. Itis not error to permit the jury to take with them, when 
they retire to deliberate, the written charge and instructions of the 
Court, provided they take the whole of them.—Z bid....................4. 

5. Where facts are in issue under the pleadings, it is the exclu- 
sive province of the jury, under the statute regulating criminal pro- 
ceedings in this State, to determine whether such facts are estab- 
lished by the testimony ; therefore, in a prosecution for “ receiving 


stolen goods knowing the same to have been stolen,” a charge of 


the court that “ the place, the date, the value of the property, and the 
fact that a bale of cotton was stolen, have been fully estsblished,” 
is erroneous. Collins vs. State.......1--seeeeeeceeeeceee 


INTERNAL IMPROVEMENT ACT— 
(See Constitutional Law, 11.) 


JUDGMENT— 

1. Royall made a dona fide sale to L. and M. of a judgment and 
execution which was a lien upon property covered by a junior mort- 
sage, under which execution the mortgaged property was improper- 
ly sold, after the transfer of the judgment and execution. In a suit 
in equity, instituted tor the purpose of foreclosing the mortgage, and 
to set aside the sale under the execution, it is not necessary to make 
the original plaintiff, who had so parted with his interest in the 
judgment and execution,‘n party to the foreclosure suit, as he had no 
legal or equitable interest in the matter. Ritch vs. Eichelberger et al. 

2. When a party has two funds out of which he can satisfy his 
debt, and a junior creditor has a lien upon one of the funds only, the 
first creditor will, in equity, be compelled to resort to that fund 
which the junior creditor cannot reach, so that the junior creditor 
may avail himself of his only security, where it can be done without 
injustice or injury to the debtor or creditor—Jdid................. 

3. After successive pleas have been held bad, on demurrer thereto, 
it is error to enter a judgment for want of a plea; the proper judg- 
ment is x final judgment on the demurrer. Garlington vs. Priest. . 


636 


— 
- bol 


16¥ 


169 


09 











TERMS HELD IN 1869-’70-’71. 


767 





Index to Thirteenth Volume. 





JUDGMENT—(Continued.) 

4. Where the judgment of the Circuit Court is based upon a con- 
sideration of all the testimony adduced, and none of the testimony 
is properly brought before this Court, the judgment must be affirm- 
cd, FURR VO: TARR ciciitcn pen icqabeeoseeel vinsssnlesisntss 

5. A decision of the Circuit Court overruling a demurrer in an 
“action for the recovery of money only,” is not such an “ order, de- 
cision, or judgment,” as authorizes an appeal before final judgment 
under section 10 of the Code of Procedure. Barkley vs. Russ... .. 

6. All the persons named as plaintiffs or defendants in a joint 
judgment must join in prosecuting a writ of error, but if some re- 
fuse the others may prosecute it in the names of all without their 
consent. Standley vs. Jaffray ef al... 1... .cccccccescccccscccbecs 

(See Arrest of Judgment. See Jurisdiction, 12. See Mortgage.) 

JURISDICTION— 

1. Where there are equities arising from contract, or by operation 
ot law, by virtue of which the plaintiff is entitled to subject specific 
property to sale, the courts of the State where the property is situ- 


ated have jurisdiction, although none of the parties are residents of 


the State where the property is. In such a case the jurisdiction at- 
taches to the thing, and can only be brought into action where the 
ae ee ne ane 

2. A bill in chancery was filed, praying that the record of a judg- 
ment at law and an execution thereon, which had been destroyed by 
tire, might be re-established or supplied by copies thereof, and that 


a copy of the execution might be placed in the hands of the sheriff 


in lieu of the one destroyed : Held, On demurrer to the bill, that the 
power to supply a new record when the original has been lost or 
destroyed, pertains to the court in which the record was made, and 
is an inherent power in courts of general jurisdiction; and a court 
of equity has no jurisdiction to supply or establish the record of a 
court of law which has been lost or destroyed. - Keen et al. vs. 


COIR a. on Keaccicerekmnnsne teat east teeta eden Oc ackan nes > 


3. When a Judge of the Circuit Court orders the transfer of a 
cause to another circuit, under the provisions of “An act to provide 
for the more effectual administration of justice in this State,” ap- 
proved January 24, 1851, he should affirmatively state in the order 
of transfer, or in some other paper to be filed, the reason why the 
transfer is made, or the order will be irregular. Swepson et al. vs. 
C 7 aud Balser. ...... 60.005 pF4tg i boevekatavntesareseanees 

4. A judge has no jurisdiction of a cause in which he is interest- 
ed, and can make no order therein except for the purpose of trans- 
ferring it to some other circuit whereof the judge is qualified to try 
the cause, and if the judge of the circuit to which the canse is sent 
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is also disqualified, held, that it is his duty to order the papers to be 
returned to the court from which they were sent, in order that some 
other circuit may be selected. — Ibid... .. 0.600 e cece cece cence cence 

5. The jurisdiction of the court in which a suit is commenced is 
not divested merely by an order of transfer under the act of January 
24, 1851, nor does the court to which the transfer is directed to be 
made obtain jurisdiction until the papers reach the clerk ef the 
court mentioned in the order.— Ibid... .. 0... 06. cece eee enes 

6. A civil cause is not pending in a court until the papers showing 
the existence of the cause are deposited with the clerk who has the 
custody of the records of the court having jurisdiction of the 
I oo Nene aha sne oka cea cceneec hn diescscnntetuenans 

7. The requirements of a statute authorizing a transfer of a cause 
from one court to another must be strictly observed, and everything 
necessary to transfer jurisdiction under the statute must appear in 
the record of the Cause.— Lid .........ccscecsecessererecesreeeceecseceereceeseess 

8. The fourth section of the act approved. January 24, 1851, au- 
thorizing a judge of one circuit to make orders in suits pending in 
another circuit in vacation, when the judge of the latter circuit is 
under the disabilities mentioned in the act, is not in conflict with 
the Constitution of 1868. The order made by the judge of another 
circuit is pro hac vice the order of the court in which the cause is 
pending, and such order must be filed therein. —/bid.................+... 


9. An order of a circuit judge in a cause supposed to be pending . 


in another circuit is void, unless the cause is pending therein at the 
time the order is made.—Ibid.............eceseereseeeeeeceeeeseeecereeesescessess 

10. Where the statute prescribes a particular mode of serving the 
process, and that the officer’s return shall show the precise manner 
of service, a return stating that the process is “ served on the within 
named party,” is not sufficient to authorize the entry of a judgment 
or decree. The statute must be strictly pursued in sych cases, other- 
wise the court has not jurisdiction of the person of the party to be 
SOTVOE. BORER WO, Bm GW ecccccccceccccccccccceccsscccsescssscesesscseccssooss 

11. The courts of this State derive their jurisdiction from the State 
Constitution. They cannot assume jurisdiction not granted, or 
which is denied, although the effect may be that the obligation of a 
contract cannot be enforced. The jurisdiction of the courts is no 
part of the obligation of a contract. The last clause of section 26, 
article XVI of the Constitution, provides that “all judgments and 
decrees rendered in any of the courts of this State since the 10th day 
of January, A. D. 1861, upon all deeds or bills of sale, or upon any 
bond, bill, note, or other evidence of debt, based upon the sale or 
purchase of slaves, are hereby declared set aside, and the plea of fail- 
ure of consideration shall be held a good defence in all actions to said 
Se NE WN MI coun dvcceessedcdennssdesinsss aunt 
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JURISDICTION—(Continued.) 

12. The Circuit Court has by the Constitution final appellate ju- 
risdiction in all civil cases arising in the County Court, in which 
the amount in controversy is $100 and upwards ; anda writ of error 
to the Circuit Court brought for the purpose of bringing the judg- 
ment of that court affirming the judgment of the County Court in 
the case specified before the Supreme Court for review, is unau- 
thorized, and must be dismissed for want of jurisdiction. Brillis e¢ 
ite i II titi Socks: ceca catie ttc seco nieiadaie einiea ahead naiekcnas 577 

‘ 18. An affidavit made for the purpose of procuring an attach- 
ment against the property of a debtor, stated that “ the defendant 
is justly indebted to the plaintiffs in the sum of $1,829.95, which / 
amount is now actually due; and that the affiant has reason to be- 
lieve that the defendant will fraudulently part with his property be- 
fore judgment can be recovered against him.” The defendant, tra- 
versing this affidavit for the purpose of moving to dissolve the at- 
tachment, says that the affidavit made in behalf of the plaintiffs 
“is untrue, wherein it alleges that the defendant is indebted to the 
plaintiffs in the sum of $1,829.95, and that the same is actually due ; 
and that said affidavit is untrue wherein it alleges that the affiant 
has reason to believe that the defendant will fraudulently part with 
his property before judgment can be recovered against him.” On 
trial of this issue before a jury, the court charged that “ the plaintiff 
must prove the amount named in the affidavit, $1,829.95, is actually 
due, and that he had reason to believe the defendant would fraudu- 
lently part with his property before judgment can be recovered 
against him :”’ Held, That the words “ actually due” referred to the 
question whether the amount of indebtedness had actually become 
due and payable at the time, and not to the precise amount of the in- 
debtedness ; and ifit was proved that the amount actually due was 
less than the amount stated, but sufficient to give the court jurisdic- 
| tion, this is substantial affirmative proof of that branch of the issue, 
and the charge was too strict. Zinn et al. vs. Dzialynski.......... 597 

14. The Supreme Court has no appellate jurisdiction in cases of 
misdemeanor, and an appeal from a judgment of conviction had in 
the Circuit Court must be dismissed : Held, That the jurisdiction of 
the Circuit Court, in cases of misdemeanor, is appellate only. Sutton 
TR io secccsescaccccncesiscensstecancensbent padeewens does 670 

JURY— 

1. A special venire for talesmen to form a jury for the trial of a 
cause, when a sufficient number of jurors regularly drawn andsum- 
moned cannot be obtained by reason of challenge or otherwise, is 
proper, and the court may cause jurors to be summoned from the 
bystanders or from the county at large to complete the panel. Sec- 
tion 21, act of 1868. Gladden vs. State. .........ccccccscccceces 628 
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JURY—(Continued.) 

2. Where facts are in issue under the pleadings, it is the exclusive 
province of the jury, under the statute regulating criminal proceed- 
ings in this State, to determine whether such facts are established 
by the testimony ; therefore, in a prosecution for “ receiving stolen 
goods, knowing the same to have been stolen,” a charge of the court 
that “ the place, the date, the value of the property, and the fact 
that a bale of cotton wasstelen, have been fully established,” is erro- 
neous. Collins vs. State.......... Kitbd taverns nweedsedéneunen 

3. The challenge of a juror for cause does not preclude the exer- 
cise of the right of peremptory challenge afterwards. Barber ys. 
State... cececccecccccccees Jeeeceecccescce cocccccccecesesess 

4. Itis the duty of a court under the laws of this State to hear any 
competent evidence in support of a valid objection to the competency 
of a juror, as by the examination of witnesses, and the like —J bid. 

(See Grand Jury: See Instructions.) 


LANDLORD AND TENANT— 

1. In an action upon an express covenant in a lease for the pay- 
ment of rent, and without conditions, a plea that the lessee was 
“ deprived of the beneficial use of the premises by the casualties and 
violence of war,” does not show a defence to the action. The loss 
of the use of premises by fire, inundation, or external violence, will 
not exempt the tenant from his express contract to pay rent. Rob- 
I SE 6 08005 408dncdnensnctsennene .dnsnersrenans 

2. An offer to perform in part the covenant to pay rent, on condi- 
tion that the lessor will abate the residue of the rent, to-wit: the 
rent accrued during the time the tenant was deprived of the use of 
the premises by the violence of war, is not a legal defence, nora 
“ defence upon equitable grounds” under the statute.—Jdid....... 


LEASE— 
(See Landlord and Tenant.) 
LIEN— 

1. A levy by virtue of an ancillary attachment upon lands cre- 
ates a lien upon the land, of which subsequent purchasers are 
bound tu take notice, and an irregularity anterior to the issuing of 
the attachment does not affect the lien. Budd vs. Long........... 

(See Vendor's Lien.) 

LIMITATIONS— 

1. That where the statute of limitations has intervened as to an 
action upon the note, equity will not relieve against a judgment 
upon the ground that the appearance of the attorney, upon which 
the judgment was based, was unauthorized ; the party must show, 
under such circumstances, fraud, or a meritorious defence as well as 
ispagularity. Budd We. Gamebe. 2... cccciscccccccccccccccscccces 
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LIMITATIONS—({Continued.) 

2. The Legislature may repeal a statute limiting the time for com- 

mencing civil actions, and thus deprive a party of the right to plead 

the statute as a defence. Bradford vs. Shine................ dace Se 
3. The law provides that all debts and demands against the estate 

of any testator or intestate, which shall not be exhibited within two 

years after notice given to that effect by the executor or administrator, 

shall forever afterwards be barred: J/eld, That the repeal of this 

statute, after the expiration of the time so limited, does not revive 

the right to prosecute the claim, nor deprive the representative of a 

deceased person of his right to plead the bar, the right of action be- 

ing extinguished in such Case.—J bid... 2... cece ce cece cece ee enees 393 
4. The Constitutional Convention of 1865 ordained, and the ordi- 

nance was incorporated in the Constitution, “that no law of this 

State providing that claimsor demands against the estates of dece- 

cedents shall be barred if not presened within two years, shall be 

considered as in force within this State between the 10th January, 

1861, and the 25th October, 1865:”’ J/eld, That the convention of 

1865 was called for the purpose of amending the Constitution of the 

State to conform to the then existing political condition of the coun- 

try, and not for purposes of general or special legislation, and that 

the provisions of sich an ordinance could have no legal force.—Jbid. 393 
5. The statute of December 138th, 1861, suspended the statute of 

limitations then in force “in relation to civil actions:” Held, That 

this suspension applied only to civil actions, according to the ordina- 

ry legal and popular signification and understanding of the terms, 

and did not apply to the presentation of claims against the estates 

RT | reer errr rT rere ere re bbeeeadibac 598 
6. A defendant in ejectment may show twenty years’ possession 

by himself and those under whom he holds adverse to the posses- 

sion of the plaintiff and those under whom he claims; and if the 

plaintiff has not been prevented from prosecuting his claim within 

the twenty years by reason of some legal disability, he cannot re- 

cover. Doe ex dem. Magruder et al. vs. Roe.......... eee ce cece: 602 
(See Constitutional Law, 5, 6, 7.) 


LUNACY— 
1. It is irregular, and sanctioned by no rule of Chancery practice, 
to direct a special issue as to the lunacy of a party upon particular 
dates to be tried in a court of law upon an ev pare petition of a friend 
of the lunatic. Whitlock vs. Chandler..............se.eeeeeeeee 385 
2. Two methods of investigating the subject ofthe lunacy ofa 
party are known to Chancery practice. One is where the matter of 
lunacy becomes a subject of inquiry in a cause pending. In this 
case, the chancellor may and usually does direct an issue to be tried 
in a court of law to try the question of the lunacy of the party. 
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The other is where a commission de lunatico inquirendo is awarded 
upon an ex parte petition of a friend of the alleged lunatic. Some of | 
the incidents of each method considered.—J bid 


MANDAMUS— 
1. Where provision is made by law for the salary of an officer 
the drawing of a warrant by the Comptroller is a ministerial act, 
which may be enforced by mandamus, and the court may, in such 
preceeding, determine whether the appointment of the officer is void, 
where there is no other incumbent of the office exercising its func- 
tions by color of right. State ex vel. Weeks vs. Gamble.......... 4 
2. This court has the power to grant a writ of mandamus direct- 
ing the Board of State Canvassers to re-assemble and complete a can- 
vass Of the returns of votes cast at a State election where they have 
neglected to make a complete canvass of the returns in their pos- 
session. State ex rel. Bloxham vs. Board State Ganvassers........ 55 | 





2 The object of the law creating a Board of Canvassers of elec- 
tioh returns is to ascertain from the returns the whole number of 
votes cast, and to determine therefrom and certify the result of the | 
election. They are required by law to meet at a given day for this 
purpose, and may adjourn from day today until their duties are 
completed ; and in case legal returns are received by them at any 
time before they complete the canvass, which would have been 
counted if received by the day appointed by law, it is their duty to 
include them in the canvass and certificate, and if they refuse, they 
may be required by the writ of mandamus to complete the canvass 
of all the returns received, and to certify the result according to 
DBE, o.oo cccccccccsccsccecesccscccescccceccccccesccsesese 
4. A peremptory mandamus will not be granted upon the return 
of an alternative writ, unless the respondents may be required to do 
all that is required by the alternative writ, and therefore, where the 
alternative writ required all the members of a Board of Canvassers 
to canvass the returns and declare the result of an election, and after | 
that, that one of them in another official capacity should record the 
proceedings of the Board, and issue a certificate thereon, the peremp-- | 
tory writ was refused ; for, until an officer shall have neglected or 
refused to perform a duty, he cannot be proceeded against by this 
writ, and the officer who may be required togive a certificate of the 
proceedings of a Board cannot be so required until the Board shall 
ae BURN FONE nn oc cccccccccccccccccccesccsccccccccesscceces 
5. An alternative writ of mandamus may be amended.—Jdid.... 
6. Pending the proceedings by mandamus against a Board of 
Canvassers, the Legislature repealed the law creating such Board, 
without saving proceedings or duties required by law to be per- 
performed by them and uncompleted : Held, That the power of the 
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Board to proceed was gone, and therefore the proceedings against 
ak: eee UMN Ea. 60 6.5.6 55. 5.56 6.0508 55 0548s bs0808s00s 

7. A proceeding by mandamus does not abate by a change in the 
membership of the municipal body, as by the resignation of members 
of a Board of County Commissioners and the appointment of new 
members. County Commissioners Columbia County vs. Bryson e¢ al. 281 


8. Where a duty is imperatively required by law to be performed 
by ministerial officers, as the levying of a specific tax, no demand is 
necessary to lay the foundation of an application for a writ of man- 
damus to enforce it. County Commissioners Columbia County vs. 
Peon Tree barre tre secs bakinians ses eneeuns .. 451 
9. Mandamus is the proper, because the only efficient remedy to 
enforce the collection of taxes to satisfy the interest due on bonds 
of acounty, such bonds having been issued under a law requiring 
the levying of a tax for that purpose, and may be resorted to with- 
out first obtaining judgment, and the court has the power to ascer- 
tain the amount of the coupons without the intervention of a jury. 
DS ov tinh dad eat tadnknndesedgennnescéccbeeseese enseeks eee. 451 
10. The court is not authorized (in a proceeding by mandamus 
against a county to enforce the collection of a tax to meet the inter- 
est coupons of the bonds issued by the county,) to direct the collec- 
tion of interest upon the coupons. The law under which the bonds 
were issued, requiring the County Commissioners to levy and col- 
lect a sum sufficient to meet the interest on the bonds, the court, by 
mandamus, will only direct them to do what the law required them 
todo. County Commissioners Columbia County vs. King............ 451 
11. A peremptory writ of mandamus is not amendable. Its man- 
date must correspond with that of the alternate writ, and if that be 
defective, or claim too much, it may be amended.—Z did...........00++ 451 
(See Injunction.) 


MARRIAGE— 
1. In civil writs, generally, presumptive evidence, as distinguish- 
ed from direct evidence of marriage, is, prima facie, sufficient, as 
where a man and woman have cohabited together, speaking habit- 
ually to and of each other as husband and wife, and of the time and 
circumstances of their marriage, and the like; but in suits where 
criminal conversation, adultery, &c., constitute the essence or foun- 
dation of the action, a more rigid rule required. Burns ys. Burns.. 369 
(See Settlement.) 


MORTGAGE— 

1. Royall obtained’ judgment against Eichelberger, which was a 
lien upon all the real estate of E., consisting of several detached par- 
cels, and execution was issued and levied upon the real property of 
E. Subsequently, E. mortgaged a portion of the property to Ritch. 
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After this, C. H. & Co. obtained judgment against E. The sheriff, un- 
der the senior execution of Royall, advertised for sale the lands ley- 
ied upon, including the mortgaged lands, the lands not mortgaged 
being ample to satisfy the Royall execution. Before, and at the 
time of the sale on the R. execution, L. and M. had purchased and 
were the owners of this Royall judgment and execution, and the 
mortgagee repeatedly tendered to them, and also to the sheriff, the 
amount due thereon, informing them of his mortgage lien, and of 
his desire to protect it, which tender was refused. The mortgagee 
then requested the sheriff to offer for sale the property levied on 
which was not included in the mortgage, or to offer any small frac- 
tion or subdivision of the property levied on, which the sheriff, un- 
der advice of the owner of, and of the defendant in the execution, 
refused to do. The sheriff then released from levy considerable 
property not mortgaged, and sold it under the C. H. & Co.’s junior 
execution, and offered for sale, and sold, against the protest of the 
mortgagee, the bulk of the mortgaged property, consisting of several 
distinct tracts in bulk, leaving unsold only a small part of the mort- 
gaged property, of value entirely insufficient to secure the amount 
stated to be due on the mortgage, but sufficient to pay the amount 
due on the Royall execution: Jield, That it was the duty of the 
sheriff to accept the tender of payment by the mortgagee, so that the 
mortgagee would not lose his security upon the mortgaged proper- 
ty: Held further, That it was the duty of the sheriff to have first 
sold the property of the defendant in execution not covered by the 
mortgage, and that the sale of the mortgaged property upon the ex- 
ecution while there was abundant other property levied on, out of 
which the execution could have been satisfied, was a legal fraud 
upon the rights of the mortgagee, and the purchaser, then being an 
owner of the judgment and execution, and having notice of all the 
facts, is not an innocent purchaser. Ritch vs. Eichelberger........... 


MUNICIPAL CORPORATIONS— 

1. If the council of a municipal corporation act within the scope 
of their authority in the grading and improving of streets, they are 
not liable at common Jaw to an action of trespass or case by the 
owner of an adjoining lot, who may be injured by such improve- 
ment. Dorman vs. The City of Jacksonville...............cccscsesssssees 

2. Nor does a provision in the act of incorporation that the coun- 
cil must “ make to the party injured by an improvement a just com- 
pensation,” to be ascertained in such manner as is provided in the 
act, make the corporation liable to an action for such injury. There 
being no right of action at common law, the remedy created by the 
Legislature must be pursued.—Z Did........cceccceeeseeeeeereeeeeceeeeeeeeeeens 

3. A declaration alleging that a city council, “ contriving and un- 
justly intending to injure, prejudice and aggrieve the plaintiff, and to 
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jncommode and annoy him in the occupation and enjoyment of his 
property,” dug atvay hie sidewalk, destroyed his shade trees, and 
created a nuisance in front of his premises, shows a cause of action 
at common law, the acts thus charged being in violation of law, and 
is not demurrable under the city charter which authorizes the grad- 
ing and improvement of streets.—Lbid...........++++ soesereoooooerosoooocses ‘ 


MURDER— 

1. The circuit judge charged the jury, on the request of counsel 
for the State on the trial of an indictment for murder, that, “if the 
State proved a deliberate killing, not the mere fact of killing, then 
it was for the prisoner to prove that it was not murder, and if he 
has failed to do so, you will find the prisoner guilty :” Held, That 
this charge waserroneous. It should have been qualified by adding, 
in substance, “unless the circumstances showing that the killing 
was not murder, or other grade of crime, appeared by the testimony 
produced by the prosecutor.” Gladden vs. State................. 

2. The court charged the jury that “ when the killing has been 
proved, the accused must show that it was attended with circum- 
stances of accident, necessity, or infirmity, to reduce it it to a lower 
grade of crime,” the accused being charged with murder: Held, 
That the court should have added substantially, “unless they arise 
out of the evidence produced against him.” Without such qualifi- 
cation the charge of the court was erroneous, and calculated to mis- 
lead the jury, notwithstanding the Judge may have given the in- 
struction correctly in a former portion of the charge. Dixon ys. 


OCCUPYING CLAIMANTS— 
1. The “ act for the relief of occupying claimants,” approved Jan- 
uary 12, 1849, has no application to proceedings under the act rela- 
ting to forcible entry and detainer. Mountain vs. Roche........ 


OFFICE AND OFFICER— 

1. Section 7, and Article V, of the Constitution of this State, pro- 
vides that “ when any office, from any cause, shall become vacant, 
and no mode is provided by this Constitution, or by the laws of the 
State, for filling such vacancy, the Governor shall have power to fill 
such vacancy by granting a commission, which shall expire at the 
next election :” Held, That the power vested in the Governor by 
this section is not a power to fill the office tor the unexpired term ; 
that this power remains with the people, and that the power here 
conferred is to provide an incumbent for the office between the date 


of the removal or death of the regular incumbent, and the filling of 


the office by an election by the people. Stateezr vel. Weeks vs. 
Gamble, Comptroller..... de deta tons OTE PE eT 


2. That while the Constitution does not fix the precise time for 


or 
36 


. Osi 


9 











776 SUPREME COURT. 








Index to Thirteenth Volume. 








the “ next election,” yet it is the duty of the authorities to see that 
the time of this election is not indefinitely postponed at the expense 
of the rights of the people—Z did... 0.2... ccc cc ccccccccccccccees 
3. Where a provision is made by law for the salary of an officer, 
the drawing of a warrant by the Comptroller is a ministerial act, 
which may be enforced by mandamus, and the court may, in such 
proceeding, determine whether the appointment of the officer is 
void, where there is no other incumbent of the office exercising its 
functions by color of right.—bid... 1... ee cee eee eee eee 
4. Where the statute prescribes a particular mode of serving the 
process, and that the officer’s return shall show the precise manner 
of service, a return stating that the process is “served on the with- 
in named party,” is not sufficient to authorize the entry of a judg- 
ment or decree. The statute must be strictly pursued in such cases, 
otherwise the court has not jurisdiction of the person of the party to 
be served. Standley vs. ArMOW...........ccccccccccecsecsesssesseseeecseeceees 
(See Sheriff.) ; 


PARTNERSHIP— 

1. Held, (by a majority of the Court,) that the representatives of a 
deceased partner stand in the relation of a creditor of the surviving 
partner, who assumes control of the partnership effects to the extent 
of the value of the interest of the deceased partner, after satisfying 
the partnership debts ; and the doctrine that a voluntary gift or con- 
veyance, or a voluntary post-nuptial settlement by a person indebt- 
ed, is prima facie fraudulent as to the creditors of the debtor, applies 
as well in behalf of the representatives of the deceased partner as in 
behalf of general creditors. Alston e¢ al. vs. Rowl]es.......00-....0+000 

2. A bargains and sells to B one-half of a stock of goods not then 
in his actual possession. B bargains to pay A one-half of the cost 
of the goods, and one-half of the charges incurred and to be incurred 
thereon. The cost and charges are to be ascertained at a future 
time: Held, That acts remained to be done between buyer and seller 
before the sale could be considered complete, and that no present 
right of property passed. In the same instrument containing the 
above bargain and sale there was an agreement between the parties 
to sell the stock of goods as co-partners : [/eld, That it was necessary 
that a property should pass to the vendee before such partnership 
could exist znter se, and that the vendor had a right to insist upon 
payment for the goods before the vendee acquired an interest as 
partner: Held, further, That acts which may be attributed to com- 
mon courtesy and to the confidence which generally exists between 
persons who have‘agreed to enter into the intimate confidential re- 
lation of partners, should not be held to be a waiver of those condi- 
tions necessary to be performed before that relation is to exist under 
the contract. Johnston et al. vs. Eichelberger...............2.sesseeeees 
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PLEADING— 
1. When a bill in chancery, in the prayer for process, does not 


contain the names of the defendants against whom process of sub- 
pena is prayed, as required by Rule 23, (Chancery Rules,) it is de- 
murrable, it being a defect in the frame of the bill. Keen et ai. vs. 


2. When a demurrer to a bill is filed without being accompanied 
by certificate of counsel as required by the 3ist Chancery Rule, ad- 
vantage of the omission should be taken by motion to strike off the 
demurrer ; but if the parties proceed to a hearing without regarding 
the omission, and the questions raised by demurrer are passed upon 
by the court, it is too late, upon appeal, to raise the objection.— did. 

3. A statement in a bill for divorce that the complainant is, and 
has been for more than two years, a resident of this State; that the 
parties were married at Jacksonville, in this State, in April, 1862, 
“where the parties have ever since lived,” is a full compliance, as 
to the pleadings, with the statute, which requires that “ it shall ap- 
pear that such applicant has resided in the State of Florida for the 
space of two years prior to the term of such application,” and is a 


sufficient allegation of the time of marriage. Burns vs. Burns...... 3 


4. Where a divorce is prayed on the ground that the defendant “ is 
habitually intemperate,” it is not necessary to specify more definite- 
ly the facts constituting “ habitual intemperance,” the charge of it- 
self implying that the defendant has a persistent habit of becoming 
intoxicated from the use of strong drinks, and thus rendering his 
presence in the marital relation disgusting and intolerable.—J0did.... 

5. Where the charge in a bill for divorce is that the defendant 
“habitually indulges in violent and ungovernable temper, and is ex- 
tremely cruel to his wife,’ and proceeds to specify that he uses 
threatening, blasphemous and abusive language towards her, on 
many occasions threatened her with fatal violence, and attempted to 
carry his threats into execution, so that she has had to seek safety in 
flight ; and in an amended bill reiterating these charges, it is alleged 
that the defendant has put and continues to keep complainant in 
fear of bodily harm from his violence and abuse: Held, That the 
defendant having taken direct issue upon these statements, and pro- 
ceeded to a final hearing without requiring a more definite specifi- 
cation of facts, and the allegations appearing to be sufficiently defi- 
nite to apprise the defendant of the nature of the facts to be proved 
in order to enable him to prepare his defence, and it appearing that 
the proofs fully substantiate the charge, a decree of divorce will be 
ON TI in cis occ cccccsasnccencssscsacascvncnsstdontbinsisapetavaccbisbaiaoons 

6. Under the rules of practice in the Circuit Courts, the plea of 
not guilty in trover does not put in issue the plaintiff’s title to the 
goods. Under this plea, defendant cannot introduce evidence in de- 
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nial of all property or right of possession in the plaintiff. None of 
the statutes of this State have changed this rule. Robinson ys, 
PS 66 diva ceaseescidcs Pie Re bend eh es de akils 

7. The act to amend the pleading and practice of this State adopts 
certain forms for particular pleas, and enacts that the forms set forth 
shall be sufficient. The effect of the statute is to render the brief 
forms sufficient for all the purposes for which the more lengthy 
forms were required before the act; but the effect and operation of 
the plea is not extended beyond its effect anterior to the statute.— 
FOR, ccceccccsces ChESEENESOS ESO KddSR SSDS Cosa SEOEORSOCensEnene 

8. Defendant’s counsel, misapprehending the effect of the plea of 
the general issue in trover, attempts to introduce, after the plaintiff 
has closed his testimony, evidence in denial of the plaintiff’s title; 
it is objected to, and the objection is sustained ; the defendant asks 
leave to file a special plea, putting the title in issue: Held, Under 
the statutes of this State, that the application to cure the defect is 
duly made, and if the question of title is involved in the determina- 
tion of the true quesfions in controversy between the parties anterior 
to the trial, it is such an amendment as is authorized by statute, 
and made the duty of the court to allow.—J bid... ............0.0.. 

9. A declaration alleging that a city council, “ contriving and un- 
justly intending to injure, prejudice and aggrieve the plaintiff, and 
to incommode and annoy him in the occupation and enjoyment of 
his property,” dug away his sidewalk, destroyed his shade trees, 
and created a nuisance in front of his premises, shows a cause of ac- 
tion at common law, the acts thus charged being in violation of 
law, and is not demurrable under the city charter which authorizes 
the grading and improvement of streets. Dorman ys. the City of 
IID 6 50:00 65-9.0 nd endntscd codec cess onsen cesnceeenaates 

10. Under the rules, a plea of non-assumpsit is not a proper plea 
to a declaration upon a promissory note, but when the declaration 
contains other counts to which the plea of non-assumpsit is applica- 
ble, it is improper to strike out the plea asa nullity, unless a nolle 
prosequi be entered as to the other counts. The rule that the plea 
of non-assumpsit shall not be interposed, relates to suits upon bills 
of exchange and promissory notes, where they are the only causes 
of action upon which the plaintiff declares. Bemis vs. McKenzie. 

11. A bill in chancery is not’ necessarily multifarious because it 
contains irrelevant or redundant matter. To render a bill multifa- 
rious, it must contain two or more good grounds of suit which can- 
not be properly joined in the same bill against the same or several 
defendants. Ritch vs. Eichelberger ¢f al........0...s0eeeeeeeeees 


PRACTICE— 


1. Where there has been a suggestion of insolvency filed in the 
County Court, and notice calling in creditors, one creditor has an 
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equity to enjoin proceedings under a judgment at law obtained by 
another creditor, after suggestion of insolvency filed in the County 
Coots: ahh Wa, TI OE i sitesi ccc cen saketnctnnsixddlaciadiiaddssinses 

2. In such a case, the County Court, not having the power to en- 
join execution of a judgment at law rendered by the Circuit Court, 
a Court of Chancery may grant relief by injunction without remov- 


ing the administration of the assets to its own jurisdiction.—Jbid... ¢ 


3. To such a proceeding the legal representative of the decedent 
isa necessary party. The omission to make him a party is not, 
however, a ground for the dissolution of the injunction. To sucha 
proceeding, the sheriff, the officer of the court of law, is not a prop- 
er party, having no interest in the subject matter of the controversy. 
His being made a party improperly is, however, no ground for the 
dissolution of the injunction. —T01d.............ccecsessecsersersereesessnsseees 

4. An injunction continues, under the practice in this State, for 
the time fixed by the order granting it, and, if no time is limited, 
until the hearing, unless it is sooner dissolved. There are no terms 
of the court forchancery proceedings. The court, under the statute, 
is always open for such proceedings, whether interlocutory or final. 
Bontints wa. Tisai 0b Wh vscccsdsiccecsscieccccsssesssivcuansiessescssibespsctends 

5. That the chancellor, before granting an injunction, has failed 
to require an exhibit of a claim alleged to be in writing, or in this 
case an exhibit of a copy of the claim filed in the County Court, 
and a copy of the proceedings in that court, is no ground for a disso- 
lution of the injunction.—Z bid........c.cececesecsecssenseencersseeerseseesseeses 

6. To dissolve an injunction where the only relief to be obtained 
is a perpetual injunction staying proceedings at law, is equivalent 
to dismissing the bill. In such a case as this, where there is abun- 
dant equity in the bill, where some of the defendants are non-resi- 
dents, and where a subpoena has been issued and served upon one 
of the defendants in person, and upon the attorney of the non-resi- 
dent defendants, the injunction should not be dissolved upon the 
ground of delay in prosecuting the suit.—Z Did........secceeeecrereeeeeee 

7. That a party procures the entry of his appearance with the 


statement that his appearance is special, does not alter the effect of 


the appearance if he contests the suit upon its merits. If, notwith- 
standing this entry, he contests the suit upon its merits in the court 
below, obtaining a judgment in his favor, and upon an appeal to 
this court contests the appeal upon its merits, he is in court for all 
purposes, and upon remanding the case will be held to file his de- 
fences in the regular order of pleading.—J did.......... seerbedsobbebancnniess 

8. When a bill in chancery, in the prayer for process, does not 
contain the names of the defendants against whom process of sub- 
pena is prayed, as required by Rule 23, (Chancery Rules,) it is de- 
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murrable, it being a defect in the frame of the bill. Keen et al. ys. 
ID citi teicleala tired eniicduliaidiiciapdebbincnssidaiantibiidinuinlnainidiatenca dds 327 
9. When a demurrer to a bill is filed without being accompanied 
by certificate of counsel as required by the 31st Chancery Rule, ad- 
vantage of the omission should be taken by motion to strike off the 
demurrer ; but if the parties proceed to a hearing without regarding 
the omission, and the qustions raised by demurrer are passed upon 
by the court, it is too late, upon appeal to raise the objection.—J did, 327 
10. When a Judge of the Circuit Court orders the transfer of a 
cause to another circuit, under the provisions of “An act to provide 
for the more effectual administration of justice in this State,” ap- 
proved January 24, 1851, he should affirmatively state in the order 
of transfer, or in some other paper to be filed, the reason why the 
transfer is made, or the order will be irregular. Swepson eé¢ al. vs. 
CE Fins 6 006 006600 0806ss05sessgnndssseccceseeseeeecss 337 
11. The statute referred to makes it a condition of the transmis- 
* sion of the papers by the clerk, that the costs shall be first paid, and 
if the condition be not complied with on the part of the party pro- 
curing the order of transfer, and the clerk should refuse or neglect 
to transmit the papers for that reason, any other party may, on prop- 
er application, have the first order revoked and the cause removed 
to any proper circuit on complying with the statute —Jdid............ 337 
12. A judge has no jurisdiction of a cause in which he is interest- 
ed, and can make no order therein except for the purpose of trans- 
ferring it to some other circuit whereof the judge is qualified to try 
the cause, and if the judge of the circuit to which the cause is sent 
is also disqualified: Held, thatit is his duty to order the papers to be 
returned to the court from which they were sent, in order that some 
other circuit may be selected.—Lbid............ 0c ee eeecceecceences 837 
13. When the defendant answers a bill in equity, reserving the 
questions of law, and at the final hearing the court is of opinion that 
there is not such a case made by bill as will warrant relief, the bill 
should be dismissed. Judgment was entered in the county court in 
1842, upon a promissory note made by defendant. No legal service 
of the summons was made upon defendant; but an unauthorized 
attorney entered an appearance for defendant at the return of the 
summons, and defendant alleges that he had no knowledge of the 
existence of the judgment until twenty years after it was entered ; 
after which the judgment was revived by scive facias, and execution 
issued and levied upon defendant’s property. Upon bill filed by de- 
fendant in 1868, alleging these facts, and seeking to enjoin the en- 
forcement of the judgment, but failing to show that the defendant 
had a legal or equitable defence againt the note sued on: J/eld, That 
where the statute of limitations has intervened as to an action upon 
the note, equity will not relieve against a judgment upon the ground 
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that the appearance of the attorney, upon which the judgment was 
based, was unauthorized ; the party must show, under such circum- 
stances, fraud, or a meritorious defence as well as irregularity. Budd 
9 GI is coconeccnscssictnccnsncintessesrisnessibinbixitibieubaciaaeniaaaasien 265 
14. A plaintiff cannot be held to inquire into and ascertain 
whether an attorney, who, in open court, upon the calling of the 
docket, enters an appearance for a defendant, is duly authorized to 
appear.—Lbid.....cccceseccccceccccecccececes Covccvcceccccocece 265 
15. A writ of erroris not the proper process to bring up for re- 
view an order or decree in a suit in equity ; the only method known 
to our statute is an appeal: Held, 
16. Courts of equity will not interfere by injunction to stay pro- 
ceedings upon a writof mandamus. County Commissioners Colum- 
| bia county Ws. Bryson ef al.......ccsercccscccscccsccssonsccescccvessesscccsssees 281 
17. An injunction will not be granted if the party seeking it could, 
| by proper vigilance, have protected himself by the ordinary means 
at law, or where the case in equity proceeds upon a defence equally 
ST Be A TU RI kncvtiiserckniniencntiitentivietuisniisesisiétdasiinbasiaee - 281 
| 18. A proceeding by mandamus does not abate by a change in 
the membership of the municipal body, as by the resignation of mem- 
bers of a Board of County Commissioners and the appointment of 
OW PRN III. 0.4. 6 6.0885 65:5. 0.00454 08 460 consensus erry eve 281 
19. Where the land of one is levied upon to satisfy the debt of 
another, a bill for injunction may be maintained to restrain the sale, 
notwithstanding the party injured may have an action at law, an 
actual sale having the effect of bringing a cloud upon his title and 
affecting the value of the property to an extent not easily susceptible 
of measurement or redress at law. Budd vs. Long...........sesseseeere 288 
20. A Court of Equity will not enjoin a judgment and execution 
on the ground that there were errors and irregularities in the pro- 
ceedings anterior to judgment, the correction of such errors being 
the proper subject of motion or writ of error.—Jdid........... pisasseeee 288 
21. A levy by virtue of an ancillary attachment upon lands cre- 
ates a lien upon the land, of which subsequent purchasers are bound ‘ 
to take notice, and an irregularity anterior to the issuing of the at- 
tachment does not affect the lien. —Jbid...........eecceecseereee 288 
22. The jurisdiction of the court in which a suit is commenced is 
not divested merely by an order of transfer under the act of Janua- 
ty 24, 1851, nor does the court to which the transfer is directed to 
be made obtain jurisdiction until the papers reach the clerk of the 
court mentioned in the order. Swepson et al. vs. Call and Baker... 337 
23. A civil cause is not pending in a court until the papers showing 
the existence of the cause are deposited with the clerk who has the 
custody of the records of the court having jurisdiction of the 
CR, 6 s0ccnccncsasccstveiccesteetsentesisssotdsasebinns 337 




















782 SUPREME COURT. 








Index to Thirteenth Volume. 





PRACTICE—(Continued.) 

24. Therequirements of a statute authorizing a transfer of a cause 
from one court to another must be strictly observed, and everything 
necessary to transfer jurisdiction under the statute must appear in 
a I i I i eiiidestnddstssartnntethtaabiantvndsssitccssesicice 37 

25. The fourth section of the act approved January 24, 1851, au- 
thorizing a judge of one circuit to make orders in suits pending in 
another circuit in vacation, when the judge of the latter circuit is 
under the disabilities mentioned in the act, is not in conflict with 
the Constitution Of 1868.—DDtd........ccccccccccccscceccecscecececccsssscesccees 337 

26. The order made by the judge of another circuit is pro hac vice 
the order of the court in which the cause is pending, and such order 
ernest Ti BaD ts Baciciscccnscctcccscsstzcccendcccsnesccescccassessedcce 37 

27. An order of a circuit judge in a cause supposed to be pending 
in another circuit is void, unless the cause is pending therein at the 
time the ondler fends. — DOME. ncsccccsccccccsccoccsiccsscccssoccsonsccoscsccescess 333 

28. When application is made to a judge for a writ of injunction 
upon bill filed, the judge should make an order requiring security to 
be given to protect parties who may sustain damages in consequence 
of the issuing of the injunction, and when, under the law of 1860, 
the party applying for the injunction makes affidavit that he is una- 
ble to give the required security, and that the statements in the bill 
are true, the judge is not authorized to grant the writ without re- 
quiring security, unless the party shall prove, ez parte, the truth of 
the statements of the bill and of the accompanying affidavit.—J/bid. 337 

29. The general rule is, that an application for a writ of injunc- 
tion, or for the appointment of a receiver, must be upon notice to 
the opposing parties ; yet, if the act to be prohibited be such that 
delay will be productive of serious damage, the writ will be granted 
or a receiver appointed ex parte. The emergency must be judged of 
by the chancellor in the exercise of a discreet judgment.—J07....... 337 

30. When a suit in chancery is commenced in the second circuit, 
«nd an order is irregularly made transferring the cause to the third 
circuit, and owing to the absence of the judge of the latter circuit 
the papers are taken to and filed in a county in the fourth circuit, 
where proceedings are had in the cause, from which proceedings an 
appeal is taken, this court will reverse and set aside such proceed- 
ings, and direct that the papers be returned to the county where the 
Stilt was Commmemeed.— IME, ...ccccsccccccccssescocvesccsccscescoccscssccscccscese 337 

31. It is irregular, and sanctioned by no rule of Chancery prac- 
tice, to direct a special issue as to the lunacy of a party upon partic- 
uler dates to be tried in a court of law upon an ez parte petition of 
a friend of the lunatic. Whitlock vs. Chandler.................- 385 

32. Two methods of investigating the subject of the lunacy ofa 
party are known to Chancery practice. One is where the matter 
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of lunacy becomes a subject of inquiry in a cause pending. In this 

case the chancellor may and usually does direct an isssue to be tried 

in a court of law to try the question of the lunacy of the party. 

The other is where a commission de lwnatico inquirendo is awarded 

upon an ex parte petition of a friend of the alleged lunatic. Some 

of the incidents of each method considered.—J did........ bivbdbsdababison - 885 
33. It is not necessary, under the laws of this State, that a bill of 

exceptions in civil causes should be sealed by the judge; the signing 

by him is sufficient. Robinson vs. L’ Engle..........s:.ssssesesseeeseeeeers 482 
34. A memorandum made by the clerk of the court, in taking 

down the testimony of witnesses, as that certain questions were 

asked and not allowed by the court, and exceptions taken, is not a 

part of the record, and does not dispense with the preparation and 

signing of a bill of exceptions, in order to bring the matter before 

Che ASTING CORTE —— LIKE. osiiccscicsiciccnsdscsesecctccnccesccsésecticvsdebectsts 482 
35. Where a plea is overruled on demurrer with leave to defend- 

ant to amend, and taking no exception to the ruling of the court, he 

files an amended plea, he thereby abandons his first plea and waives 

his right to take advantage of the ruling of the court upon the de- 


murrer, and cannot assign it for errOr.—LDId..........cseeereceeeesersseeeees 482 
86. An alternative writ of mandamus may be amended. State 
ex rel. Bloxham vs. Board of State Canvassers............... <.- 55 


37. Where an appeal is prosecuted by the “ defendants now liv- 
ing,” omitting individual names, and by a person who purports to 
be the legal representative of one who was a party to the decree, 
and such legal representative was never made a party to the pro- 
ceedings either in the court below or in this court, it must be dis- 
missed. The legal representative in such case is in no condition to 
prosecute the appeal, and the terms “ defendants now living” fail 
to identify with requisite certainty the individuals whose interests 
are to be affected, should the court act. Alston et al. vs. Rowles.. 110 

38. Where the paper filed in this court, upon which an appeal is 
to be heard, is certified by the Clerk of the Circuit Court to contain 
“ copies of originals on file in the cause” in the Circuit Court, andit 
is apparent that only a portion of the proceedings is embraced in 
what is thus certified, a certiorari cannot be granted to supply the 
deficiency, and the case will be stricken from the docket. Caylk 
WS. POR ONG WIR. ..o'n ccc dicdcccccccccscbssscctncetcecsegeebeses 147 

39. Royall made a bona fide sale to L. and M. of ajudgment and 
execution which was a lien upon property covered by a junior mort- 
gage, under which execution the mortgaged property was improper- 
ly sold, after the transfer of the judgment and execution. In a suit 
in equity, instituted for the purpose of foreclosing the mortgage, and 
to set aside the sale under the execution, it is not necessary to make 
the original plaintiff, who had so parted with his interest in the 
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judgment and execution, a party to the foreclosure suit, as he had no 
legal or equitable interest in the matter. Ritch vs. Eichelberger et al. 169 
40. A bill in Chancery is not necessarily multifarious because it 
contains irrelevant or redundant matter. To render a bill multifa- 
rious it must contain two or more good grounds of suit which can- 
not be properly joined in the same bill against the same or several 
I i ok dt ie a Ree edehededb dian eedae 169 
41. In a suit in equity to foreclose a mortgage given by E. to 
Ritch, it is proper to make parties all who have junior liens upon 
the mortgaged property, and all whohave become purchasers under 
a prior lien, if such purchasers bought with notice of the equitable 
or legal rights of the mortgagee which were sacrificed by the im- 
proper proceedings of the officer making the sale, or of the owners 
of the lien under which the sale was made.—ZJ did................ 169 
42. Bill of Exceptions must be made up and signed during the 
term, under the rules of practice in the Circuit Courts, in all cases 
except where, by special order, further time is allowed. Where the 
judge, in signing the bill of exceptions, certifies that the bill is made 
up and tendered for signature after the term, by his special leave 
and authority, it is presumed that special leave was granted during 
the term by an order of the court. Robinson vs. Hartridge........... 501 
43. An appellate court will not review any action of the inferior 
court, involving a consideration of the whole testimony, unless the 
whole of the evidence is before the reviewing court; but it is not 
necessary that a bill of exceptions should, in precise words, state 
that all of the testimony introduced is embodied in it. Where the 
bill purports to contain the evidence which “ the plaintiff gave in 
his behalf,” and the evidence “given in behalf of the defendant,” 
reciting after this statement the evidence offered, it is sufficient—/ did 501 
44, Where it appears from the record that an objection was noted 
to interrogatories, to be propounded to a witness to be examined 
upon commission, and the record is entirely silent as to any disposi- 
tion made of these objections by the court, and the bill contains the 
answers of the witness, the presumption is that the party making 
the objection abandoned it, and that the deposition was read.—ZJ did. 501 
45, Under the statutes of this State, a total variance between the 
writ and declaration is no ground after verdict for an arrest of judg- 
meht in the court below, nor for a reversal of the judgment in this 
I iidnatincieeepnnsnsnbinseihenainiuinaiasitebandbhioninmsiarhaneaintintion 501 
46. Under the rules of practice in the Circuit Courts, the plea of 
not guilty in trover does not put in issue the plaintiff's title to the 
goods. Under this plea, defendant cannot introduce evidence in de- 
nial of all property or right of possession in the plaintiff. None of 
the statutes of this State have changed this rule.—Z did..,...........0 501 
47. The act toamend the pleading and practice of this State adopts 
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certain forms for particular pleas, and enacts that the forms set forth 

shall be sufficient. The effect of the statute is to render the brief 

forms sufficient for all the purposes for which the more lengthy 

forms were required before the act; but the effect and operation of 

the plea is not extended beyond its effect anterior to the statute.— 

DOE Ss csasiicanenrseettnbindaa isesscscasconcesseviccdssdonlevdecdcsnscdanhaebduveds bestve 501 
48. Under the rules, a plea of non-assumpsit is not a proper plea 

to a declaration upon a promissory note, but when the declaration 

contains other counts to which the plea of non-assumpsit is appli- 

cable, it is improper to strike out the plea as a nullity, unless a nolle 

prosequi be entered as to the other counts. The rule that the plea 

of non-assumpsit shall not be interposed relates to suits upon bills 

of exchange and promissory notes, where they are the only causes 

of action upon which the plaintiff declares. Bemis vs. McKenzie... 553 
49. After demurrer sustained to a plea, if the defendant by leave 

of the court files a new plea, he thereby abandons his former plea 

and the exceptions to the judgment on the demurrer; and the last 

plea being demurred to and the demurrer sustained, this court can 

review only the judgment upon the demurrer to the last plea. Gar- 

lingtOn V8. Priest...........ccccccccssccessccsssccrccccessooesccsonecesesccesssooecs 559 


50. After successive pleas have been held bad, on demurrer there- 
to, itis error to enter a judgment for want of a plea; the proper 
judgment is a final judgment on the demurrer.—T00d...............0000+ 659 ’ 
51. The first section of “An act providing for the stay of execu- 
tions in this State,” approved December 13, 1861, providing that 
“there shall be no sales under execution and judgments at common 
law or decrees in chancery in this State until twelve months after 
peace is made and proclaimed, or until otherwise provided by law, 
between the Confederate States of America and the United States 
of America, except by the consent of the defendant or defendants,” 
provided, that in cases of levy the “ defendant be required ‘to give 
bond with security for the forthcoming of the property on or at the 
time above specified,” is void as contravening the spirit of the Con- 
stitution of the United States recognizing the establishment of the 
Confederate government, and contemplating the dismemberment 
and destruction of the Union of the States.—Zdid............seseeeeeee 559 
52. When a party has filed his pleas and they are pronounced in- 
sufficient upon demurrer, it is not a matter of course that the de- 
fendant may plead de novo. The judge should exercise a sound dis- 
cretion in permitting new pleas to be filed, and should inspect the 
plea offered, and if it is a mere repetition of a previous plea or is not 
a good defence, or seems to be interposed for delay, or if there is 
any other like good reason, he should refuse leave to file it.—T}id... 559 


51 
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PRACTICE—(Continued.) 
53. Where the record contains a declaration in ejectment, a plea 
of the general issue and a joinder in issue endorsed in short form 
upon the plea without showing the date upon which the joinder in 
issue was added, the presumption is that it was in due time. Bear- 
din vs. L’Engle....... incites nine heads meni aem adh edimeede, 571 
54. A bill of exceptions should be made up and signed during 
the term of the court at which the trial is had, unless by special or- 
der further tithe is allowed.—bid..........0..ccessccsscsessceeseceeseececeeeeees 571 
55. The Circuit Court has by the Constitution final appellate ju- 
risdiction in all civil cases arising in the County Court, in which 
the amount in centroversy is $100 and upwards; and a writ of error 
to the Circuit Court brought for the purpose of bringing the judg- 
ment of that Court affirming the judgment of the County Court in 
the case specified before the Supreme Court for review, is unauthor- 
ized, and must be dismissed for want of jurisdiction. Brillis et al. 
i  inninicicsnnsidscaeinndseninigeienndndiadindsiakeabsbbibiiaitnckaibiabonn 577 
56. The proper way to proceed is to show by affidavit what the 
lost record contained, and by motion after personal notice of the 
intention to move the Court. The notice must be sufficiently ex- 
plicit to advise the opposite party of what is intended, as well as to 
enable him to controvert the affidavits. Pearce vs. Thackeray....... 574 
57. After an appearance and argument of the motion upon the 
merits, any irregularity in the service of the notice is cured.—Zbid. 574 
58. Where the bill of exceptions contains none of the evidence, 
nor an indication of the state of the facts upon which the Circuit 
Judge wus asked to charge, nor any part of the charge of the Court, 
the judgment appealed from being conformable to the pleadings, 
no error is apparent in the record and the judgment must be af- 
Cie, Ti AEE TIN aca rencssnctpctneneesiscacssestancsseccnsssie 580 
59. Where the judgment of the Circuit Court is based upon a 
consideration of all of the testimony adduced, and none of the testi- 
mony is properly brought before this Court, the judgment must be 
affirmed. Penny vs. Holmes..........:.:scccsecseeseeeeeeeeseeeecssesesessenes 578 
60. Unless the record discloses so much of the proceedings as will 
show that an error was committed by the Court below upon the 
trial, it must be intended that the proceedings in that Court were 
correct. Mountain vs. Roche..............ccccccccccccsssccccscsccscseeecensess 58! 
61. When, before the adoption ot the Code of Procedure, a cause 
was referred by the Circuit Court to a practicing attorney as referee, 
in pursuance of the 17th section of Art. VI of the Constitution, to 
be tried and determined by him ; and upon a hearing of the cause 
upon the law and facts he made his decision and filed the same, 
with a record of his preceedings, in the office of the clerk of the 
Circuit Court, in vacation, such decision does not become a fina! 
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judgment of the Court without further action of the Court thereon, 
and.an appeal cannot be taken from the decision of the referee to 
the Supreme Court as from a final judgment. Chambers vs. Say- 


62. An appeal in a common Jaw case lies only after final judgment, 

and that final judgment must appear in the record otherwise than 

by a mere recitation of the fact in the bill of exceptions. Anderson 

Bh CI iio ctivescutisoascsassdedecatassictaspicledbeiesaiceestenbari es 592 
63. Where the plaintiff asks and voluntarily submits to a non-suit, 

no appeal lies at his instance to this court. A court of review will 

not in such case on appeal reverse the judgment of non-suit, nor 

will it look into other questions presented by the bill of exceptions. 

DO ia siticdexcnnsivstaieainiccaneepintabaialeiadabiniabiatembadianmintts taggin 592 
64. An appeal is not “ obtained” until all the requirements of the 

statute necessary to make it effectual are complied with; and in 

cases at law, the giving and approving of a bond is one of the pre- 

requisites. Thomp. Dig., 446. Hall et al. vs. Penny..........sseeceeee 598 
65. All the steps necessary to perfect an appeal, if the appeal be 

applied for during a term of the Circuit Court, must be taken du- 

ring the term ; and if the appeal be applied for in vacation, all the 

requirements of Jaw must be complied with within ten days after 

the close of the term, otherwise an appeal is not “ obtained ” within 

the meaning of the statute.—ZDid.........cecceeseeeeeeeees saccbieidsnusackons 593 
66. All the persons named as plaintiffs or defendants in a joint 

judgment, must join in prosecuting a writ of error, but if some re- 

fuse, the others may prosecute it in the names of all without their 

consent. Standley vs. Jaffray ef al..........cccccccccscscscsscscccsssoees os . 596. 
67. When a bill of exceptions is signed by the judge it will be 

presumed that it was signed within the time prescribed by law, 

unless there is in the record some evidence to the contrary. Doe 

ex dem. Magruder ct al v8. Roe..........s.ssecescesecesees Mipaieperexs ereabioekis 602 


PRACTICE UNDER THE CODE— 

1. A decision of the Circuit Court overruling a demurrer in an 
“action for the recovery of moncy only,” is not such an “ order, de- 
cision, or judgment,” as authorizes an appeal before final judgment 
under section 10 of the Code of Procedure. Barkley vs. Russ........ 589 

(See Practice, 70.) 

PROCESS— 

1, The Constitution of this State, (1868,) Article VI, Section 5, 
provides that ‘“ The court shall have power to issue writs of man- 
damus, certiorari, ‘prohibition, quo warrante, habeas corpus, and 
also all writs necessary or proper to the complete exercise of its ap- 
pellate jurisdiction. Each of the Justices shall have power to issue 
writs of habens corpus to any part of the State,” &c.: Held, That 
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this is a general grant of power to use certain writs in the cxercise | 
of its jurisdiction, and that it is competent for the Legislature to 
prescribe the manner of obtaining and issuing process, and to pro- 
vide that such process may be issued out of the Supreme Court in 
vacation as well as in term time; and the provisions of the Consti- 
tution do not repeal or invalidate acts of preceding Legislatures, au- 
thorizing Justices and Judges to allow supersedeas, writs of errors, 
and other process, and prescribing the effect of such process. State | 
BE IID csnttiincanncknnschissinna cians Adidaisbsenianebanebaabbnnahewiadiininuiianns 33 
2. Whena bill in chancery, in the prayer for process, does not | 
contain the names of the defendants against whom process of sub- | 
peena is prayed, as required by Rule 23, (Chancery Rules.) it is de- 
murrable, it being a defect in the frame of the bill. Keen et a. ys, 
JOCDRR occccccccccscccsccsccccccscecosccsccsccssscocecscoscscccoccoccoccscssccssepecces SSF 
3. Where the statute prescribe a particular mode of serving the | 
process, and that the officer’s return shall show the precise manner 
of service, a return stating that the process is “‘ served on the with- 
in named party,” is not sufficient to authorize the entry of a judg- | 
ment or decree. The statute must be strictly pursued in such cases, 
otherwise the court has not jurisdiction of jthe person of the party 
to be served. Standley vs. ArnOw..........sscssecsesceeeseeeeessepessssesenes 361 
4. An appearance for the purpose of objecting to proceedings 
does not necessarily waive irregularities in the service of process.— 
Si chesnut tisilcetsiion epilation diaielaideibibion 361 
5. An appeal by a defendant may be considered such an appear- 
ance in the cause that the Circuit Court, on the return of the cause, 
may proceed thereafter as though the appellant had been served 
With process.— I Did........ccccereeseececeresseccceeesescescseesesecseeseeeseeeeeses 361 


PROMISSORY NOTE— 

1. A promissory note indorsed after due, is transferred subject to 
the same conditions as to demand of payment and notice of dishon- 
or as though it were endorsed before due. The indorsement is a con- 
ditional contract to pay in the event of a demand, or due diligence 
to make a demand, on the maker and his default. Bemis vs. Mc- 


IE 1: ccimtisinsicnshhinbdndbatihaenseasisatahnnnennsbbauaebieenaennianeniauen UE 
(See Vendor’s Lien.) 


RAIL ROAD BONDS— 
1. The 22d section of the act known as the Internal Improvement 


Act authorized Boards of County Commissioners to subscribe for 
stock in railroad companies, and to issue bonds, bearing interest, for 
the purpose of paying the subscription, and requires the commission- 
ers to levy an annual tax to meet the interest as it becomes due. 
The county of Columbia, in 1855, subscribed for such stock, and is- 
sued its bonds. Simultaneously the Supreme Court of the State, in 
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a case before it involving the validity of the law, pronounced it con- 
stitutional, and the county continued the issuing of its bonds until 
the whole amount authorized was issued : J7eld, That upon applica- 
tion for a writ of mandamus against the commissioners to compel 
the levy of a tax to pay the interest, by a dona fide holder of cou- 
pons representing the interest due upon these bonds, they having 
been issued under the sanction of the highest judicial authority of 
the State, and the acquiescence of the people of the county, it is too 
late to question the constitutionality of the law and the validity of 
the bonds in the hands of a dona fide holder, and that a judgment 
of the court now, declaring the law unconstitutional, would not 
affect the bonds heretofore so issued, but would operate only upon 
the future. County Commissioners Columbia County vs. King...... 

2. Bonds were issued by Columbia county, and afterwards a por- 
tion of her territory was detached and formed into new counties, 
and provision was made in the act of separation that the new coun- 
ties should compensate the county of Columbia according to the 
relative and pro rata assessed valuation of the property in the terri- 
tory detached : Held, That it is not necessary or practicable to make 
the new counties parties in a proceeding against Columbia county to 
enforce collection of the bonds.—Lbid.........sscccecsesssseeereseeececeeerers 

8. Severing a portion of the territory of a county by act of the 
Legislature, and the freeing of slaves by the sovereign power of the 
State, thus lessening the aggregate value of the taxable property in 
a county, does not constitute a taking of “ private property for pub- 
lic use without just compensation.” —L00d.........eseccrsersseseeeeeeeeeeeon 

4. Coupons representing the interest of county bonds were issued 
by the County Commissioners, signed “5. L. Niblack,” without an 
official designation, but ii appearing that they were in fact regularly 
issued: Held, That the county was liable upon them.—ZJdid7............ 

REAL ESTATE— 

1. A free colored person was not, in the year 1863, prohibited by 

law from taking titles to or owning real estate in this State. Budd 


RECEIVER— 

1. When an appeal is taken and a supersedeas allowed from an 
order appointing a receiver pendente lite, the power of the court 
making the order and its officers is suspended in reference to the or- 
der appealed from, and the order remains inoperative pending the 
appeal. Any action or proceeding by any person under such order, 
in disregard and defiance of the force and effect of the supersedeas, 
after notice thereof or after service of a writ of supersedeas, is a con- 
tempt of the authority and jurisdiction of the appellate court. State 
Oi TN ovens cscs csnniscgnssstcsserescnicsnsinectatbadssesasssttistbhnignssatinns 

(See Practice.) 
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RECEIVING STOLEN GOODS— 
(See Instructions, 5.) 


REFEREE— 

1. When, before the adoption of the Code of Procedure, a cause 
was referred by the Circuit Court to a practicing attorney as referee, 
in pursuance of the 17th section of Article VI of the Constitution, 
to be tried and determined by him; and upon a hearing of the cause 
upon the law and facts he made his decision and filed the same, 
with a record of his proceedings, in the office of the clerk of the 
Circuit Court, in vacation, such decision does not become a final 
judgment of the court without further action of the court thereon, 
and an appeal cannot be taken from the decision of the referee to 
the Supreme Court as from a final judgment. Chambers vs. Say- 

RE-ESTABLISHING LOST PAPERS— 

1. The Circuit Court, independent of express legislation, has the 
power to re-establish a judgment roll or entry when the original re- 
cord is lost or destroyed. Pearce vs. Thackeray.............ccscessesseees 57 

2. The proper way to proceed is to show by affidavit what the 
lost record contained, and by motion after personal notice of the 
intention to move the court. The notice must be sufficiently ex- 
plicit to advise the opposite party of what is intended, as well as to 
enable him to controvert the affidavits. —Z02d............ccceeeesseeeneeees 574 

3. A bill in chancery was filed, praying that the record of a judg- 
ment at law and an execution thereon, which had been destroyed by 
fire, might be re-established or supplied by copies thereof, and that 
a copy of the execution might be placed in the hands of the sheriff 
in lieu of the one destroyed: Z/eld, 

4. On demurrer to the bill, that the power to supply a new record 
when the original has been lost or destroyed, pertains to the court 
in which the record was made, and is an inherent power in courts 
of general jurisdiction; and a court of equity has no jurisdiction to 
supply or establish the record of a court of law which has been lost 
or destroyed. Keen ef al. vs. JOrdam...ccccccsscsessecnsseceeeeceeeeeeeesenens 327 

RES ADJUDICATA— 
(See Constitutional Law, 11.) 
SALE— 

1. A bargains and sells to B one-half of a stock of goods not then 
in his actual possession. B bargains to pay A one-half of the cost 
of the goods, and one-half of the charges incurred and to be incurred 
thereon. The cost and charges are to be ascertained at a future 
time: J/eld, That acts remained to be done between buyer and seller 
before the sale could be considered complete, and that no present 
right of property passed. In the same instrument containing the 
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above bargain and sale there was an agreement between the parties 
to sell the stock of goods as co-partners : Held, That it was necessary 
that a property should pass to the vendee before such partnership 
could exist cnter se, and that the vendor had a right to insist upon 
payment for the goods before the vendee acquired an interest as 
partner. Held, further, That acts which may be attributed to com- 
mon courtesy and to the confidence which generally exists between 
persons who have’agreed to enter into the intimate confidential re- 
lation of partners, should not be held to be a waiver of those condi- 
tions necessary to be performed before that relation is to exist under 
the contract. Johnston et al. vs. Eichelberger............ssccscseseneeeees 250 
2, The unauthorized sale of the property of another is a conver- 
sion; that the true owner is unknown; that the party making the 
sale believed that it was a consignment to him for sale, and that he 
retained the proceeds, subject to the order of the true owner, when 





3. A. sold to B. one hundred cattle of named age and part of a 
particular stock then running upon the range. B. paid the price 
agreed upon, and A. gave to him a delivery order upon his (A’s) 
agent. C. with a knowledge of these facts, subsequently purchased 

of A. the balance of the particular stock. He (C.) took possesion of 
| the entire stock, and admitted to B. his right of property in and 
possession to the one hundred cattle: Jield, That C. upon setting 
up a claim of exclusive ownership to the one hundred cattle, and 
upon denial of the right of B., was liable in trover to B.. Watts vs. 
SET-OFF— 
1. A plea of set-off of damages sustained by defendant growing out 
of 2 conspiracy against him, entered into by plaintiff and others, 
will not be sustained on demurrer. A set-off can be allowed in an 
action on contract, of matters only growing out of contract, express 
or implied. Robinson vs. L’ Engle-............ccseceessseseesensseeessesessare 482 
2. Unliquidated damages resulting from a tort cannot be made 
| available as a set-off in an action of assumpsit; nor is evidence of 
| such a tort admissible under a plea of set-off of moneys had and re- 
ceived, or moneys due for goods sold and delivered. Hall e¢ ai. vs. 
| NE siitvassscqpcormennniian spiashpahincnnadbbadenpahaliataanieiasiaiaaiimenniaen 601 


SETTLEMENT— 

1. While, according to the strict rule ot the common law, a free- 
hold estate cannot be created to commence in futuro and an ante-nup- 
tial settlement by the husband of jreal property upon the wife, in 
consideration of marriage, under which a freehold estate is to vest 
in the wife upon the marriage, cannot operate as a feoffment at com- 


discovered, is no justification for the unauthorized exercise of the 
acts of ownership involved in the sale, and does not cure the con- 
| version... Robineom ws. Hartridge....0.:00:.ccssscsccscsscssescssesssocccesosse 501 
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mon law, yet the instrument will operate as a covenant to stand 

seized to the use of the person named, and a Court of Equity will 

secure the wife in the enjoyment of such estate as passes under the 

deed. Caulk vs. Fox and Wife...........ccccccccsssecseescecceesereeersesees 148 
2. While equity will construe a marriage settlement differently 

from its terms, and vary their strict legal signification in many ca- 

ses in favor of the issue, upon the presumed intention of the par- 

ties to provide for the issue, the same rule is not applicable where 

the contest is between collaterals, devisees under the will of the hus- 

band on the one side, and the wife on the other.—Jbid.................. 148 
3. In such a contest, if the words used in the preamble and premi- 

ses of the deed operate to pass a fee simple, and the Aabenduwi of the 

deed is inconsistent with the grant in the premises, inconsistent 

with itself, and uncertain, and such a construction carries out what 

in the opinion of the court was the real intention of the parties un- 

der existing circumstances, the preamble and premises will control, 

and an estate in fee simple passes.—Z Did............s0.eeeeeeeeeeees pnneinnien 148 


SHERIFF— 

1. A Sheriff was required by a rule of court to report what action 
had been taken under an execution, and reported on oath that he 
had sold property of the defendant in judgment and execution, (who 
was an administratrix,) and had realized a sum of money from said 
sale, but that he had, before sale of the property, been notified of the 
fact that the administratrix had filed notice of the insolvency of the 
estate in the Probate Court, and that such notice of insolvency was 
on file in the records of said Probate Court ; whereupon on the mo- 
tion of the attorney of the plaintiffs in the judgment and execution, 
the court ordered the Sheriff to pay over to the said attorney the 
money realized on said execution from such sale, or stand committed 
as for contempt, and the Sheriff paid over said moneys under the 
order: Held, That the return of the Sheriff that a suggestion of 
the insolvency of said estate had been duly made and filed in the 
Probate Court, tendered an issue to the rule, and the peremptory or- 
der to pay over the money to the attorney without inquiring into the 
truth of the return was an error, and if such suggestion of insolven- 
cy had in fact been filed by the administratrix, it was unlawful to 
direct the Sheriff to pay the money to the attorney, as the money 
represented assets of the insoivent estate and should be distributed 
pro rata in the settlement. Matthews, Sheriff, vs. Williams........... 615 

2. When money has been thus paid over, and the order is reversed 
or set aside, the court should require the money to be restored, and 
is clothed with power to enforce restitution by summary process. 
DOU... nicissnesittrnndesndsinmedanbbiinesisiuestadatiineinhansiensenceiannninnnnn 615 

(See Office und Officer.) 
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SLAVES— 
Per WEsTcOTT, J.: 
1. Where a bond was given in 1861 for the forthcoming of slaves 


levied upon by execution, the condition of which was that the 

slaves should be delivered twelve months after peace should be made 

and proclaimed between the Confederate States and the United 

States of America: Held, That the happening of the contingency 

mentioned was a condition governing the liability of the obligors, 

and that no breach of the condition having occurred, no action can 

be maintained upon the bond. Garlington vs. Priest.............. 559 
2. The abolition of slavery or the emancipation of the slave does 

not destroy the right of action which a vendor of the slave so 

emancipated has against the vendee who owned the slave at the 

time of his emancipation, and any action of a convention of this 

character whieh directs the courts to hold otherwise is void, as it 

impairs the obligation of the contract. McNealy vs. Gregory..... 
(See Constitutional Law, 12.) 


SPANISH GRANTS— 
1. The volumes of “American State Papers,” published under the 


authority of Congress, containing copies and translations of the 
original grants or concessions of lands by the Spanish government, 
are as valid evidence in the investigation of claims to lands in courts 
of justice as though they were authenticated in any other mode re- 
cognized by law. Doe ex dem. Magruder et al. vs. Ro€.....-+-+++++++++ 
' 2. A copy of a document or record, duly certified by the officer 
legally in possession of the original, is lawful evidence, on general 
principles, equally with the original.—T0id.......s.scesssereerseersseeeeees 

3. The grants or concessions of lands made by the Spanish gov- 
ernment, anterior to the treaty of cession whereby Florida was an- 
nexed to the United States, are deemed to have been ratified and 
confirmed by the eighth section of the treaty, without further action 


Dar Cpe BIE, 0s ccccccccsecsccecccnscncsoscnenonenesscesnscsoessoesecnsonsecson 


SUPERSEDEAS— 
1. A supersedeas granted upon an appeal from an order allowing 


a preliminary injunction and appointing a receiver pendente lite, sus- 
pends the operation of the order and prohibits the further action of 
the receiver in carrying out the mandate of the order from which the 
appeal is taken. State vs. JOWNSON.........cccccccccccssccevscccscscsevecscees 

2. When an oppeal is taken and a supersedeas allowed from an 
order appointing a receiver pendente lite, the power of the court 
making the order and its officers is suspended in reference to the or- 
der appealed from, and the order remains inoperative pending the 
appeal. Any action or proceeding by any person under such order, 
in disregard and defiance of the the force and effect of the supersedeas, 
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after notice thereof or after servic 


e of a writ of supersedeas, is a 


contempt of the authority and jurisdiction of the appellate court.— 


FR nccaticsascinsscconsacccsssevessasssesosacccetsasesons nbnbogeesessweccessessceneseses 38 


3. Where a decree of divorce has been passed, an appeal taken, 


and a supersedeas awarded, a court 


of equity should not award an 


injunction to control the operation of the supersedeas. Burns vs. 
I i essed ppntaobaionbannhcawdindaddiads 381 


SUPREME COURT— 


1. The Constitution of this State, (1868,) Article VI, Section 5, 
provides that “ the court shall have power to issue writs of manda- 
mus, certiorari, prohibition, quo warranto, habeas corpus, and also all 
writs necessary or proper to the complete exercise of its appellate 


jurisdiction. Each of the justices 
of habeas corpus to any part of the 


shall have power to issue writs 
State,” &c.: Held, That this is a 


general grant of power to use certain writs in the exercise of its 
jurisdiction, and that it is competent for the Legislature to prescribe 
the manner of obtaining and issuing process, and to provide that 


such process may be issued out of tl 


1e Supreme Court in vacation as 


well as in term time; and the provisions of the Constitution do not 
repeal or invalidate acts of preceding Legislatures, authorizing jus- 
tices and judges to allow supersedeas, writs of error, and other pro- 
cess, and prescribing the effect of such process. State vs. Johnson. 3: 
2. This court has the power to grant a writ of mandamus direct- 
ing the Board of State Canvassers to re-assemble and complete a can- 
vass of the returns of votes cast at a State election where they have 


neglected to make a complete cany 


ass of the returns in their pos- 


session. State cr vel. Bloxham vs. Board State Ganvassers........ 5D 


(See Practice.) 
TITLE TO LANDS— 


1. A deed of conveyance of lands, executed by a person out of 
possession, is void as against a party holding adverse possession. 


Doe ex dem. Magruder et ai. vs. Roe 


Ls sini aan ien-Alaae <a glk acto eae eet eco 602 


2. A deed of conveyance executed by the Trustees of the Internal 
[Improvement Fund does not carry with it a presumption that the 
title was in them, and that they could lawfully convey the premises. 


Their title is not original, and, like 


that of any other party, should 


be proved, and is subject to be overcome by a superior title. Jdid.. 602 


TREATY OF ANNEXATION— 


1. The grants or concessions of lands made by the Spanish gov- 
ernment, anterior to the treaty of cession whereby Florida was an- 
nexed to the United States, are deemd to have been ratified and 
confirmed by the eighth section of the treaty without further action 
by Congress. Doe er dem. Magruder et al. vs. R0@........-...0eeceeeeeees 602 
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TRESPASS— 


(See Action, 5 and 6.) 


TROVER— 


1. When a party receives chattels from a carrier, under the-belief 
that he has a general or special property in them, and ships them 
to a distant market in the name of a third party, but for his own 
benefit, such act is a conversion if he has no such general or special 
property and the act of shipment is unauthorized, or not ratified or 
agreed to by the true owner. Robinson vs. Hartridge...............++ 

2. In trover, a demand and refusal establishes a eonversion in no 
case where the defendant has not the possession of the property at 
the time of Gommamd MAO —— LO .ccccscccccsssssccssecsecccssssesecscssevessess 

3. The general rule, as to damages in trover, is the value at the 
time and place of conversion, with legal interest to the date of the 
WO EO once snc cccccccsthsccnsacneneiscasenicisassissedesinseniinbtuatedeetane 

4. Defendant's counsel, misapprehending the effect of the plea of 
the general issue in trover, attempts to introduce, after the plaintiff 
has closed his testimony, evidence in denial of the plaintiff’s title ; 
it is objected to, and the objection is sustained ; the defendant asks 
leave to file a special plea, putting the title in issue: Z/e/d, Under 
the statutes of this State, that the application to cure the defect is 
duly made, and if the question of title is involved in the determina- 
tion of the true quesfions in controversy between the parties anterior 
to the trial, it is such an amendment as is authorized by statute, 
and made the duty of the court to allow.—Jdid..............0000. 

5. Under the rules of practice in the Circuit Courts, the plea of 
not guilty in trover does not put in issue the plaintiff’s title to the 
goods. Under this plea, defendant cannot introduce evidence in de- 
nial of all property or right of possession in the plaintiff. None of 
the statutes of this State have changed this rule.—Z Did...........000000 

6. The unauthorized sale of the property of another is a convér- 
sion; thatthe true owner is unknown ; that the party making the 
sale believed that it was a consignment to him for sale, and that he 
retained the proceeds, subject to the order of the true owner, when 
discovered, is no justification for the unauthorized exercise of the 
acts of ownership involved in the sale, and does not cure the con- 
WN AD, .. cece sticasecunssasssocnsssciicsssisinrcnaiesiaeiaiaeeadiaeais 

7. Ifin such a case the act of sale is confirmed or consented to 
by the owner, and he afterwards objects to receiving the proceeds 
because the sale did not realize what he deemed the full value, he 
cannot recover in trover. Ifthe sale was authorized and was fair, 
and there was no breach of duty, the form of action is assumpsit for 
the proceeds, and if there is a breach of duty in the act of sale, the 
form of action is a special action on the case.—T Did... .......0sseesereeee 
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TROVER—(Continued.) . 

8, A. sold to B. one hundred cattle of named age and part of a 
particular stock then running upon the range. B. paid the price 
agreed upon, and A. gave to him a delivery order upon his (A.’s) 
agent. C., with a knowledge of these facts, subsequently pur- 
chased of A. the balance of the particular stock. He (C.) took pos- 
session of the entire stock, and admitted to B. his right of proper- 
ty in and possession to the one hundred cattle: Held, That C., upon 
setting up a claim of exclusive ownership to the one hundred cattle, 
and upon denial of the right of B., was liable in trover to B. Watts 
WO, TRIG accccecccsccscecsesocccsccssocessocescooscsesscononocoesers Labedciesesmniniin 


TRUSTEE— 

1. Where the legal estate is in the trustee, actions founded upon 
the legal title must be brought in his name. So also has the trustee 
the right at law to institute all proceedings authorized by statute or 
otherwise, to redress injuries to his possession, and to evict default- 
ing tenants. Burns vs. Sanderson and Burns...............0seeceeseseeees 381 


TRUSTEES OF INTERNAL IMPROVEMENT FUND— 

1. A deed of conveyance executed by the Trustees of the Internal 
Improvement Fund does not carry with it a presumption that the 
title was in them, and that they could lawfully convey the premises. 
Their title is not original, and, like that of any other party, should 
be proved, and is subject to be overcome by a superior title. Doe 
ce dem. Magruder ef al. v8. R0€.....cccccccccocccccccsscccscocsscscsscccesssesses 602 

USURY— 

1. The compounding of interest is not usurious under the laws of 
this State which limited the rate of interest. County Commission- 
ers Columbia County vs. King.........c.ssesececeeceeceeeseeeeeeeeeceeceesseeses 451 


VENDOR’S LIEN— 

1. In March, 1861, A. agreed to purchase of B. certain lots in Tal- 
lahassee, Florida, and improvements to be constructed thereon by 
B. The sum agreed to be paid was an estimated value of the lots 
and the actual cost of the improvements. After the execution of 
this agreement B. removes to the State of Maryland, leaving an 
agent in Florida. A. remains in Florida, giving his personal atten- 
tention to the work, having authority from B. to make such addi- 
tions or alterations in the original plan as he desired. Additions 
and alterations were made by A. In July, 1865, (between which 
date and the date of the completion of the improvements communi- 
cation between Maryland and Florida was suspended by war,) B., in 
Maryland, received a letter from his agent in Florida, and sought A.., 
then in Maryland, for a settlement. A settlement was made and a 
deed subsequently executed for the property. In making such set- 
tlement it was the expressed intention of neither party to suffer any 
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considerable loss, nor to surrender any right under the original con- 
tract. Through a mistake in the construction of a sentence in the 
letter of the agent, a fina] settlement was had, and a note given for 
a much Jess sum than was due. This note B., with the consent of 
A., transferred to C., in payment of a balance due by him (B.) for the 
lots which he (B.) had purchased of C. The sentence erroneously 
construed related to the cost of the alterations in the original plan 
made by A., of which B. was uninformed, and which, from the 
acts and language of A., he was authorized to believe were incon- 
siderable, while the proofs show they amounted to a considerable 
amount: Held, That in such case a court of equity should open 
the settlement; that the true balance ascertained to be due was a 
balance of purchase money due upon a sale of real estate; that 
while the estate at law passed under the deed to the vendee, yet in 
equity the vendor retained a lien for the balance of the purchase 
money. LaTrobe et al. vs. Hayward.......-..sscssssssssesrsseeeeseneesece 190 
2. That B. having used the note of A. given him in the settle- 
mént, to pay a balance due by him (B.) to the party from whom he 
purchased the lots, did not affect his (B.’s) lien for the balance of 
the purchase money due him (B.) by A., over and above the amount 
OE a i FE os csicistniedscdscccemtineseiatabisiidstiasieesenistalaatiiinns. GD 
WITNESS— 
1. A witness summoned to testify in behalf of the State before 
the grand jury, or before the Circuit Court, receives his compensa- 
tion from the State, and not from the county. State ez rel. Cruse 
WE AIR, sea cacccicisisascccrinnssciessesseoceiakiaiaisstberemmensaeaaaaies 578 
2. It is not error for the Court to refuse to allow the question to 
be put to a witness, “ whether it was not possible that he might have 
misunderstood what the prisoner said.” Dixon ys. State............. 636 
3. It iserror to allow a witness to give his “ understanding” of the 
meaning of declarations made to him by a person accused of crime, 
unless the witness is an interpreter or expert.—_J Did.........sseesceeseee 636 
4. The question put to a witness, “ would you deem a man to be 
of sound memory and diseretion who, under the circumstances, 
would make use of such an expression as he made in your store?” 
was properly Overruled.—Z bid........ss.ecssesssessseeeserecenenseseseessensees 636 
WRIT OF ERROR— 
1. A writ of error is not the proper process to bring up for review 
an order or decree in a suit in equity; the only method known to 
our statutes isan appeal. County Commissioners Columbia Coun- 
WS. Bryson, 66 Ol. .cccccocceccsccecosssocccscsssossssonsooscsccoosesesoooasososososes 281 
2. Unless the record discloses so much of the proceedings as will 
show that an error was committed by the Court below upon the 
trial, it must be intended that the proceedings in that Court were 
CRONE, “Ts Wi, Tt iaisiccvescccensictatriassesnsevssissinsseesieainans 581 
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WRIT OF ERROR—(Continued.) 


3. All the persons named as plaintiffs or defendants in a joint judg- 
ment, must join in[prosecuting a writ or error, but if some refuse, the 
others may prosecute it in the names of all without their consent. 
Standley vs. Jaffray ct Al.......cccscsccccssesevsssccceescccceessccsesesseseeeeeees 596 











